
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 27, 1982

S.  B .  Mechan ica l  Corp .
3 3 - 1 3  5 8 t h  S t .
Woodside, NY 11377

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be conmenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the dat.e of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
A1bany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

cc:  Pet i t ioner 's  Representat ive
Murray Knight
60 E.  42nd St .
New York, NY 10017

and
Hyman Dann
160 West End Ave.
New York, NY 10023
Taxing Bureau' s Representat ive



STATE OF NEII YORK

STATE TAX COUMISSION

In the Uatter of the Petit ion

of

S. B. }MCHANICAT CORPOMTION

for Revision of a Determinat,ion or for Refund
of Sales and Use Taxes under Art icles 28 and
29 of the Tax Law for the Period December 1,
7974 through November 30, 7977.

DECISION

Pet i t ioner ,  S.  B.  Mechanica l  Corporat ion,  33-13 58th Street ,  Woodside,

New York 17377, f i led a petit ion for revision of a determination or for refund

of sales and use taxes under Art icles 28 and 29 of the Tax Law for the period

December 1, 1974 through November 30, 1977 (Fi le No. 24446).

A formal hearing was held before Doris Steinhardt, Hearing 0ff icer, at

the off ices of the State Tax Commission, Two World Trade Center, New York, New

York, on December 14, 1981 at 2:30 P.U. Petit ioner appeared by Hyman Dann and

Murray M. Knight, cPA. The Audit Division appeared by paul B. coburn, Esq.

( I rwin levy,  Esq.  ,  o f  counsel ) .

ISSIIE

[{hether the Audit Division adopted a proper method to calculate petit ionerrs

sales and use tax l iab i l l tv .

FI}iIDINGS OF FACT

1. As the result of a f ield audit,  the Audit Division issued to petit ioner,

S. B. Mechanical Corporation, a Notice of Determination and Demand for Paynent,

of  Sales and Use Taxes Due,  under  date 0ctober  16,  1978,  asser t ing addi t ional

taxes under Art icles 28 and 29 of the Tax Law in the sum $41,164.42, plus
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penal t ies of  $9,338.92 and in terest  o f  $101934.56,  for  the per iod ended February

28, 1975 through the period ended November 30, 1977.

0n January 25r 1978, Steven Berger, president of S. B. Mechanical

Corporation, had executed a consent extending the period of l imitation for

assessment of sales and use taxes for the period December 1, 1974 through

August 31, 1977, to and including February 28, 1979.

2. Petit ioner is an air-condit ioning and venti lat ion contractor.

3. The method used by the sales tax examiner may be outl ined as fol lows:

(a)  Purchases and sa les as ref lected in  pet i t ionerrs  books,  sa les tax

returns and Federal corporation incone tax returns were anaLyzed for the test

per iod December 1,  1976 through February 28,  1977.

(b) Sales as shown on petit ionerts Tederal return were found to be

6.01 percent higher than sales as reflected in petit ioner's books. The examiner

adjusted pet i t ioner 's  sa les upward by such percentage to $1,071,475.00.  The

percentage of taxable sales was computed at 47.47 percent and applied to the

adjusted sa les f igure,  producing taxable sa les of  $508,629.00.  The la t ter

amount, when compared to taxable sales reported by petitioner for the test

period' represented an increase of 165 percent. This percentage was applied to

taxable sales as reported by petit ioner on its sales tax returns for al l

quarterly periods under review, thereby producing a sales tax l iabi l i ty of

$25 ,341 .  18 .

(c) Purchases as shown on petit ioner's Federal return were found to

be 43.47 percent higher than purchases as recorded in petit ioner's books. The

examiner adjusted petit ionerfs purchases upward by such percentage to $487,432.0A.

The examiner found that taxes had been paid upon 1.46 percent of purchases.

After calculating the percentage of capital improvements at 40.91 percent, the
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examiner  appl ied 39.45 percent  (40.91 less 1.46)  to  the adjusted amount  of

purchases to  produce $192r29A.00 of  purchases subject  to  use tax and $15,383.24

in use taxes due for the entire period.

(d) Use taxes of $440.00 were determined to be due upon acquisit ion

o f  $5 ,500 .00  o f  f i xed  asse ts .

4. After a pre-hearing conference, the sales tax examiner returned to

petit ioner's business prenises and recomputed certain port ions of the audit.

(a) Petit ioner presented proof that use taxes had been paid upon the

acquisit ion of f ixed assets. At the hearing, counsel for the Audit Division

stipulat,ed that the use tax deficiency should accordingly be reduced by 9440.00.

(b) Sales and purchases as reflected in petit ioner's books and on its

Federal returns l .rere reconciled to some extent. That port ion of the audit

which increased sales by 6.01 percent was el ininated. Petit ioner presented

several resale cert. i f icates and direct payment cert i f icates which had been

previously unavailable. Taxable sales as reflected in petit ioner's books were

therefore determined to be 31.48 percent (rather Lhan 47.47 percent).

(c) The examiner conducted a three-month test of capital improvements

for the period December 1, 1976 through February 28, L977 and determined that

16.78 percent of purchases constituted purchases of naterials subject to use

tax. This resulted in a f igure of $631925.00 for purchases subject to use tax

for  the ent i re  peniod under  rev iew and use taxes due of  $5,114.00.

In sum, the amounts of sales and use taxes as recomputed were $81439.84

and  $5 ,  114 .00 ,  respec t i ve l y .

5. The recomputations were reviewed and rejected by the examiner's

supervisor. Since the three-month test of capital improvements enconpassed
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only f ive invoices and produced a percentage of purchases subject to use tax of

16.78 percent, the supervisor believed that the period selected was not repre-

sentative. He instructed the examiner to abandon the method previously used

(the taxable percentage or rat,io method) and to use a method which contrasts

addit ional taxable sales and purchases found on audit with taxable sales and

purchases as reported on petit ionerts sales tax returns. In accordance with

the latter method, the examiner again recomputed petit ionerts sales and use

tax l iab i l i ty  as fo l lows:

(a) A comparison of taxable sales as revealed by audit and as reported

by petit ioner on its return for the period ended February 28, 1977 showed an

increase of  91.1L percent  over  taxable sa les as repor ted.  Such percentage was

applied to total taxable sales reported for the period under review, result ing

in sa les tax l iab i l i ty  o f  $13,993.90 (af ter  a l lowing credi t  for  sa les taxes

pa id ) .

(b) Capital improvements were computed at 33.58 percent of gross sales

for the test period (December 1, 1976 through February 28, 1977). Such percentage

was reduced to 32.72 after al lowing credit for taxes paid, and applied to total

purchases for  the per iod under  rev iew.  Tota l  use tax l iab i l i ty  was $8,730.09.

6. Petit ioner maintains that the method used bv the Audit Division to

compute the amounts of sales and use taxes asserted in atr" Notice of Detenuination

and Demand should have equal application during the post-conference re-examination

and should not have been abandoned in favor of the method described in paragraphs

(a) and (b) of Finding of Fact ' f4' f  .
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CONCTUSIONS OF TAW

A. That in accordance with the stipulation made by counsel to the Audit

Division, the port ion of the deficiency based upon petit ioner's acquisit ion of

f ixed assets is  cancel led.

B. That in the absence of evidence as

record-keeping, the Audit Divisionrs use of

therefore, those port ions of the deficiency

conputat ions are cancel led.  Char ta i r ,  Inc. v .  State Tax Cornmiss ion,  65 A.D.zd

44.

c.  That  as to  the por t ion of  the def ic iency remain ing,  i .e . ,  for  the

period December 1, 1976 through February 28, 1917, the Audit Division determined

that petit ioner's sales tax return for that period was incorrect. Under such

circumstances, the State Tax Commission is authorized, by subdivision (a) of

section 1138 of the Tax Law, to determine the proper amount of tax from such

information as may be available, by means of a method "reasonably calculated to

ref lect  taxes due ' t .  Mat ter  o f  Grant  Co.  v .  Joseph,  2 N.Y.2d 196,206.  I t  is

not bound to fol low any part icular methodr e.g., percentage of taxable sales or

percentage of omission. Petit ioner has not shown that the alternate method

used by the sales tax examiner subsequent to the pre-hearing conference was

erroneous; therefore, petit ioner's sales and use tax l iabi l i ty for the period

ended February 28, 7977 as so calculated by the examiner is sustained.

D. That the petit ion of S. B. Mechanical Corporation is granted to the

extent  ind icated in  Conclus ions of  lawt tAt tand ' rBt f l  that  the Not ice of  Determi-

nation and Demand issued 0ctober 16, 1978 and subsequently recomputed is to be

to pet i t ioner 's  insuf f ic iency of

a test period was not warrantedl

projected from the test period



modi f ied accord ingly ; '  and

other respects sustained.

DATED: Albany, New York

sEP 27 1982
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that except as so rnodified, the Notice is in

STATE TAX COMMISSION

al l



STATE OF NE!{ YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

S.  B .  Mechan ica l  Corp .

for Redeterninat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax law for
P e r i o d  7 2 / r / 7 4  -  I 7 1 3 a 1 7 7 .

ATFIDAVIT OF MAITING

is the petit ioner
the last known address

Revision
Use Tax

the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the DepartmenL of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of September, L982, he served the within notice of Decision by
cer t i f ied  mai l  upon S.  B .  Mechan ica l  Corp . ,  the  pe t i t ioner  in  the  w i th in
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

S.  B .  Mechan ica l  Corp .
33-13 58 th  Sr .
Woodside, NY 77377

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
27th day of September, 7982.

' , ;  i I : . ; r - ,

that the said addressee
forth on said wrapper/ is



STATE OF NEL7 YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

S.  B .  Mechan ica l  Corp .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax law for the
P e r i o d  7 2 / 7 / 7 4  -  7 I / 3 0 / 7 7 .

AFFIDAVIT OT MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of September, 1982, he served the within not ice of Decision by
certified mail upon Murray Knight the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Murray Knight
60  E.  42nd St .
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the petit ioner
Iast known address

further says that the said addressee
herein and that the address set forth

the representative
said wrapper is the

1 S

on
of the representat ive of the pet i t r .

Sworn to before me this
27th d,ay of September, 1982.



STATE OF NEli YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

S.  B .  Mechan ica l  Corp .

for Redeterrninat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r i o d  1 2 / 1 1 7 4  -  I L / 3 0 / 7 7 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27Lh day of September, 7982, he served the within not ice of Decision by
certified mail upon Hyman Dann the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid !{rapper addressed as fol lows:

Hyman Dann
160 West End Ave.
New York, NY 10023

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

the representative
said wrapper is the

Sworn to before me this
27th day of September, 1982.

O.r\ii.:iS Pulililjr;lii IC Ti-*( IrAYI
S E C T I O N  1 ? 4

r , l ; l : ;3F . ,1? , I )  13  - "  i  l , :  . iS i i : l



P n0 842 938
RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PR()VIOED_
NOT FOR IIITERNATIONAL MAIL

(See Reverse)

P 230 842 937
RECEIPT FOR CERTIFIED MAIL

NO II{SURANCE C|)VERAGE PROVIDED-
IIOT FOR II{TERNATIOI{AL MAIL

(See Reverse)
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