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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Decenber 14, L982

SAI Constructors, Inc.
2200 Maxon Rd. ,  P.0.  Box 2200
Schenectady, NY 12307

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comnission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this notice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision rnay be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Albany, New York L2227
Phone // (518) 457-207A

Very truly yours,

STATE TAX COMI"ISSION

c c : Petit ioner' s Representative
Vincent J. Reil ly
Engler t ,  Rei l ly  & McHugh,  P.C.
144 Barrett St.
Schenectady, NY 12305
Taxing Bureau's Representative
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STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Pet i t ion

o f

sAI CoNSTRUCT0RS, INC.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax law for the Period June 1. 1975
through February  28 ,  L977.

DECISION

Peti t ioner,  SAI Constructors, fnc.,  2200 Maxon Road, Schenectady, New York

12301, f i led a pet i t ion for revision of a determinat ion or for refund of sales

and use taxes under Art ic les 28 and 29 of the Tax Law for the period June 1,

1975 through February 28, L977 (Fi le tr lo.  19993).

A smal l  c laims hearing was held before Judy M. Clark, Hearing Off icer,  at

the off ices of the State Tax Commission, Bui lding / /9,  State Campus, Albany, New

York ,  on  October  8 ,  1980 a t  10 :45  A.M.  Pet i t ioner  appeared by  V incent  J .

Re i l l y ,  J r . ,  Esq.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Pau l  
> !

L e f e b v r e ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether petit ioner is l iable for sales and use tax on materials and

supplies purchased for use in the performance of capital improvement contracts

with exempt organizations.

FINDINGS OF FACT

1. 0n July 20, 1978, as the result of an audit,  the Audit Division issued

a Notice of Determination and Demand for Payment of Sales and Use Taxes Due

against  SAI  Constructors,  Inc.  [here inaf ter  SAI ]  assess ing $91621.18 in  tax

plus penalty and interest for the period June L, 1975 through February 28,



1977.  The no t ice  was t ime ly  p ro tes ted .  I t  was  pa id  in  fu l l  on  August  7 ,  1978

to stop the accrual of  penalty and interest.

2.  The audit  consisted of a test per iod audit  which was agreed to by the

pet i t ioner.  Purchases in the six month test.  per iod of January 1, 1975 through

June 30, 1975 for conlracts for three exempt inst i tut ions were reviewed.

Mater ials and suppl ies not incorporated in the projects themselves were considered

taxable retai l  purchases. Property of this type as l isted on the auditor 's

workpapers included scaffolding, photographs, memo pads, boots, hard hats,

por tab le  to i le ts ,  space heaters ,  a  t5 ryewr i te r ,  a  f i le  cab ine t ,  e tc .

3. I t  was SAI 's posi t ion that the aforemention mater ials and suppl ies

used for construct ion management or general  condit ions were purchased in the

capacity of an agent of the exempt inst i tut ion.

4. The Audit  Divis ion argued that.  in order for an agency relat ionship to

exist ,  the contract must provide for the contractor to act as an agent for the

exempt oxganization, title to any materials or supplies must pass to the exempt

organizat ion upon purchase, and the mater ials or suppl ies must be paid for

directly by the exempt organization or from a special fund established with

monies of the exempt organizat ion.

5 .  SAI  o r  i t s  p redecessor ,  Sweet  Assoc ia tes ,  Inc . ,  en tered  in to  cons t ruc t ion

contracts for capital improvements to real property with the following tax

exempt inst i tut ions:

a .  G lens  Fa l l s  Hosp i ta l ,  G lens  Fa1 ls ,  New York
b. Rensselaer Polytechnical  Inst i tute (RPI),  Troy, New York
c .  S t .  C la re 's  Hosp i ta l ,  Schenectady ,  New York

6. a) In i ts contract with Glens Fal ls Hospital ,  SAI was construct ion

manager responsible for the organizaLion, direct ion, and complet ion of the

capital improvement. The contract was for a guaranteed maximum price for the
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construct ion, a separate addit ional fee was payable for construct ion management

services, and general  condit ion i tems vrere payable on a cost reimbursement

b a s i s .

Under the construct ion management agreement,  SAIts funct ions included

the creat ion of the construct ion budget,  the development of bid packages, the

awarding of contracts for consLruct ion, the maintenance of construct ion

records and the revision of construct ion design as construct ion progressed.

SAI addit ional ly had to have a conpetent ful l - t ime supervisory staff  at  the

construct ion locat ion to coordinate and direct the work of the bui lding contractors.

General  condit ion i tems for which the costs [exclusive of prof i t  and

overheadl were reimbursable to SAI as the construct ion manager included:

sca f fo ld ing ,  ho is ts ,  c ranes ,  temporary  to i le ts ,  temporary  p ro tec t ive  enc losures ,

photographs, etc.  These i tems were furnished by SAI to avoid dupl icat ion of

services by the bui lding contractors and thus effectuate a cost savings.

b) The contract with RPI was simi lar ly wri t ten with the except ion of

authorizat ion to the construcLion manager to submit bids on certain phases of

construct ion separate from the management services and separate from general

condit ion i terns.

c) The contract with St.  Clare's Hospital  was a t ime and mater ials

contract with no provision for construct ion management services.

7. Separate checking accounts were maintained for each contract and each

account was funded with monies of the exempt organization. The amount for

deposit  in the checking account.  was based on requests by SAI for funds to pay

for construct ion management and general  condit ions i tems. SAI periodical ly

bat.ched the invoices it received from its suppliers and submitted them to the
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exempt inst i tut ion with the request for funds. The major i ty of the invoices

represented general  condit ion i tems.

8 .  a )  Ar t i c le  5 .2 .1  o f  the  G1ens Fa l l s  Hosp i ta l  con t rac t  p rov ided tha t

reimbursable costs for general  condit ion i tems shal l  include:

"9. The amount of al l  sales and use taxes paid by the Construct ion
Manager in connect ion with general  condit ions to be provided by i t . "

b) Art ic le VII I  of  the RPI contract s imi lar ly provided that reimbursable

costs shal l  include:

"8 .  Sa les ,  use  or  s im i la r  taxes  re la ted  to  the  Genera l  Cond i t ions
work  and fo r  wh ich  the  C0NSTRUCTION MANAGER. . .may be  l iab le . . . " .

c )  A r t i c l e  9 . 3 . 1  o f  t h e  S t .  C l a r e ' s  H o s p i t a l  c o n t r a c t  p r o v i d e d ,  i n

p a r t :

"Sales taxes on al l  mater ials to be incororated into the project
which are sold to the owner pursuant to the provisions of this
contract are not to be included in bids. The exemption does not,
however apply to too1s, machinery, equipment or other property
l e a s e d  b y  o r  t o  L h e  C o n t r a c t o r . . . a n d  t h e  C o n t r a c t o r . . . s h a l l  b e
responsible for any pay any (sic) and al l  appl icable taxes, including
sales and compensat ing use taxes, on such leased tools,  machinery,
equipment or other property,  and for any mater ials not incorporated
in to  the  pro jec t .  .  .  " .

9 .  SAI  ac ted  in  good fa i th  a t  a l l  t imes.

coNctusloNs 0F tAI{l

A. That an agency relationship was not created by the provisions of the

contracts between SAI Constructors, Inc. and the Glens Falls Hospital, Rensselaer

Poly technica l  Inst i tu te,  or  St .  Clarers Hospi ta l .

B .  Tha t  pu rsuan t  t o  sec t i ons  1101(b ) (4 ) ( i ) ,  1105 (a )  and  f f 15 (a ) (15 )  o f  t he

Tax Law, sales tax is imposed on tangible personal property sold to a contractor

that does not become an integral component part of the structure, building or

real property of an exempt insti tut ion.



C.  That  tax

tangible personal

condit ions work.

D. That.  al l

cance l led .
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was properly determined

property purchased for

due from SAI

construction

Constructors,  Inc.  on

management and general

penalties and int.erest in excess of the statutory minimum are

E.  That  the  pe t i t ion  o f  SAI  Const ruc tors ,  Inc .

indicated in Conclusion of law "D" above. The Audit

to accordingly modify the Not ice of Determinat ion and

Sales and Use Taxes Due issued July 20, 1978. Except

pet i t ion is in al l  other respects denied.

DATED: Albany, New York STATE

DEC 14 1982
(

ACTINd

is granted to the extent

Divis ion is hereby directed

Demand for Payment of

as so granted, the



STATE OF NELI YORK

STATE TAX COUMISSION

In the Matter of the Pet i t ion
o f

SAI  Const ruc tors .  Inc .

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax Law for
Per iod  6 /  r /75-2128/ t t  .

AT'FIDAVIT OF MAITING
Revis ion
Use Tax

the

SLate of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon SAI Constructors, Inc. ,  the pet i t ioner in the within
proceeding, bV enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

SAI  Const ruc tors ,  Inc .
2200 Maxon Rd. ,  P .0 .  Box  2200
Schenectady, NY 12301

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

addressee is  the  pe t i t ionerThat deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
14th day of December, 1982.

AUTHORIZED TO NISTER
TAX IJAWOATHS PURSUANT TO

SECTION 174

wrapper is last known address
that the said
forth on said



STATE OF NBI, YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

SAI  Const ruc tors ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision
of a Det.erminat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
Per iod  6 /  1 /75-2 /  28 / t l  .

That deponent
of the pet i t ioner
last known address

further says that the said
herein and that the address

AFFIDAVIT OF MAIIING

is the representat ive
on said wrapper is the

t .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat. ion and Finance, over 18 years of age, and that on
the 14th day of December, \982, he served the within not ice of Decision by
cert i f ied mai l  upon Vincent J.  Rei l ly the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

V incent  J .  Re i l l y
Eng1er t ,  Re i l l y  &  McHugh,  P .C.
144 Bar re t t  S t .
Schenectady, NY 72305

and by deposit ing same enclosed in a posLpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

addressee
set forth

of the representat ive of pe t i t io

Sworn to before me this
14th day of December, 1982.

AUTHORIZED IO

3#fi'""Ttlo"'
INISTER

TO TAX LAW
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