
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 26, 1982

Rums-Zorba End ico t t  Res t .  Corp .
55 Washington Ave.
P . 0 .  B o x  3 9 7
Endicott ,  NY 13760

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 1243 of.  the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract. ice Laws and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very t ru ly  yours,

STATE TAX COMMISSION

cc :  Pet i t ioner?s  Representa t ive
Theo J .  To to l i s
55  \ ,Jash ing ton  Ave. ,  P .0 .  397
End ico t t . ,  NY 13760
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

RTN{S-ZORBA ENDICOTT RESTAURANT CORPORATION

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax law for the Period December 1, 7975
through August  31 ,  1978.

DECISION

field audit ,  the Audit  Divis ion

Parrment of Sales and Use Taxes

Peti t ioner,  Rums-Zorba Endicott  Restaurant Corporat ion, 55 l , i rashington

Avenue, Endicott ,  New York 13760, f i led a pet i t ion for revision of a determina-

t ion or for refund of sales and use taxes under Art . ic les 28 and 29 of the Tax

law for the period December 1, 1975 through August 31, 1978 (Fi Ie No. 24508).

A smal l  c laims hearing was held before Judy M. Clark, Hearing Off icer,  at

the off ices of the State Tax Commission, State Off ice Bui lding Annex, 764

Hawley  St ree t ,  B inghamton,  New York ,  on  December  2 ,  1981 a t  4 :00  P.M.  Pet i t ioner

appeared by Theo J. Totol is,  Esq. The Audit  Divis ion appeared by Ralph J.

V e c c h i o ,  E s q .  ( B a r r y  B r e s l e r ,  E s q . ,  o f  c o u n s e l )

ISSI]ES

I.  Whether a f ie ld audit  performed whereby the Audit  Divis ion marked up

purchases  Lo  de termine sa les  proper ly  re f lec ted  pe t i t ioner ts  taxab le  sa les  and

addit . ional tax due thereon.

I I .  Whether the books and records maintained by pet i t ioner were suff ic ient

fo r  the  ver i f i ca t ion  o f  i t s  t .axab le  sa les .

FINDINGS OF FACT

1 .

issued a

0n January 29, 7979, as the result  of  a

Notice of Determinat. ion and Demand for
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Due against Rums-Zorba Endicott  Restaurant Corporat ion for the period December 1

1975 th rough August  31 ,  1978.  The Not ice  asser ted  add i t iona l  tax  de termined

d u e  o f  $ 4 , 4 L 4 . 8 7 ,  p l u s  s i m p l e  i n t e r e s t  o f  $ 7 2 0 . 9 6 ,  f o r  a  t o t a l  o f  $ 5 , 1 3 5 . 8 3 .

2. 0n audit ,  Lhe Audit  Divis ion computed the markup for each category of

sa les  repor ted  by  pe t i t ioner  as  they  were  recorded on  pe t i t ioner 's  books  and

records  as  fo l lows:

Beer
Liquor
Food

Division performed a

230%
797%
sB%

markup analysis to verify the aboveThe Audit

book  markups .

The Audit  Divis ion exanined purchases made by pet i t ioner during the

period September through November, I977. I t  obtained information regarding

sel l ing pr ices, dr ink sizes and other information pert inent to the computat ion

of a markup from pet i t ioner 's accountant.  In the determinat ion of i ts markup

percentage, the Audit  Divis ion considered the fol lowing factors:

a )  g  1Lo oz .  serv ing  fo r  l iquor  d r inks  was used.

b) 30 percent of draught beer was considered sold by the pi tcher.

c) 10 percent of dr inks were sold during cocktai l  hours at reduced

p r i c e s .

d) 15 percent of l iquor and beer purchased was spi l led and therefore not

s o I d .

Inventory was on hand and not yet sold.

Liquor purchases included soft  dr inks subsequent to August,  I976.

Condiments used in food sales const i tut ing 12.7 percent of purchases

were excluded from food purchases and therefore not subject to markup.

e )

f )

s)



h )

i )
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purchases  were  wasted .

were given away during cocktai l  hour(s) and not

5 percent of food

2L2 pizzas per day

s o I d .

The Audit  Divis ion determined the

Beer

fol lowing weighted markups :

28A%
Liquor 3I9%
Food r4s%

The Audit  Divis ion then appl ied the above markups to purchases that

were  so ld  dur ing  the  aud i t  per iod  and de termined taxab le  sa les  o f  $340 1227.00

and tax  due thereon o f  $23,815.89 .  Pet i t ioner  repor ted  and pa id  tax  o f  $19,407.A2

on sales and use tax returns f i led. The Audit  Divis ion therebv determined

a d d i t i o n a l  t a x  d u e  o f  $ 4 , 4 1 4 . 8 7 .

3. Pet i t ioner argued that al l  books and records were avai lable for audit

upon request and that such records properly ref lected al l  sales made and

should have been rel ied on during the audit .

4.  Pet i t ioner submitted a sampl ing of records avai lable which consisted

of a dai ly sunnary sheet for November 29, 1975 with cash pay-out sl ips attached,

a  depos i t  s l ip  da ted  December  3 ,  1975,  undated  gues t  checks ,  two pages f rom a

cash disbursements journal covering the period December 2 through 31, 1975, and

an undated cash register tape showing sales made during one day. These records

were  used in  account ing  fo r  sa les  on  a  da i l y  bas is .  The bus iness  was absentee

owned, and the manager of the business accounted for al l  cash taken in.  His

account ing for a dayts sales would consist  of  the total  of  the amounts on the

cash payment sl ips attached to a dai ly sunmary sheet and the amount recorded on

the  da i l y  bank  depos i t  s l ip .  Mr .  To to l i s ,  secre tary - t reasurer  o f  the  corpora t ion ,

personal ly f i led the sales and use tax returns from information entered on the

dai ly sr i lnmary sheets.
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5. Pet i t ioner further argued that the audit  did not consider such factors

as I  kegs of beer sold for part ies held on the premises and reduced dr ink

pr ices  to  c l ien te le  f rom sponsored so f tba l l  teams or  o ther  spor ts - re la ted

funct ions. Pet i t ioner est imated that 40 to 60 percent of i ts business was

through part ies where proceeds from sales were obtained from the sale of I  kegs

of  beer  a t  $5 .00  to  $10.00  over  cos t .  Pe t i t ioner  contended tha t  i t s  food sa les

were not made for prof i t  but rather as an incent ive for customers to patronize

the  bus iness .

6. 0ther than the sampl ing of records submitted in Finding of Fact rr4",

pet i t ioner offered no other evidence in support  of  i ts arguments and content ions.

The records submitted did not indicate any sales of I  kegs of beer,  nor were

the sel l ing pr ices of i tems inconsistent with those used by the Audit  Divis ion

in i ts determinat ion of the markups appl ied t .o pet i t ioner 's purchases on audit .

CONCIUSIONS OF IAW

A. That the purchase markup audit  used by the Audit  Divis ion to ver i fy the

accuracy  o f  pe t i t ioner 's  sa les  records  d isc losed tha t  sa id  records  were  no t

suff ic ient for determining pet i t ioner 's tax l iabi l i ty.  That the Audit  Divis ion

was no t  requ i red  to  accept  pe t i t . ioner ts  books  and records  as  presented .

Moreover,  pet i t ioner 's submission of a sampl ing of guest checks made avai lable

after audit  did not disprove any f indings of the audit .

B. That the f ie ld audit  performed by the Audit  Divis ion was proper and in

accordance with the provisions of sect ion 1138(a) of the Tax law in using

purchases  to  de termine sa les .

s

s
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C. That the pet i t ion of Rums-Zorba Endicott  Restaurant Corporat ion is

denied, and the Not ice of Determinat ion and Demand for Payment of Sales and Use

Taxes Due issued January 29, 1979 is sustained.

DATED: Albany, New York STATE TAX COMMISSI0N

No\/ 2 6 1982
tmruc



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Rums-Zorba End ico t t  Res t .  Corp .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  1 2 1  1 /  7 5 - 8 /  3 1 1 7 8 .

AT'FIDAVIT OF I{AILING

addressee
wrapper y's

is  the pet i t ioner
the last known a

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat. ion and Finance, over 18 years of age, and that on
the 26th day of November, 1982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Rums-Zorba End ico t t  Res t .  Corp . ,  the  pe t i t ioner  in  the  t
within proceedinS, by enclosing a Lrue copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Rums-Zorba End ico t t  Res t .  Corp .
55 Washington Ave.
P . 0 .  B o x  3 9 7
End ico t t ,  NY 13760

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of Ner+ York.

that the said
fo r th  on  sa id

1
i l/ i

t_.
U

1'.F D T D ADti i I i i iSTEp,
L';i:uAti: :t0 I/_t irAi?

!74

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
26th day of November, 7982.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Rums-Zorba End ico t t  Res t .  Corp .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  1 2 1  1 / 7 5 - 8  I  3 1  / 7 8 .

That deponent further says that the said addressee is
of the pet i t ioner herein and that Lhe address set forth o4,
Iast known address of the representat ive g:[  the pet i t ione' i

AT'FIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says thaL he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 26th day of November, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Theo J. Totol is the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Theo J .  To to l i s
55 l , , rashington Ave.,  P.O. 397
End ico t t ,  NY 13760

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

the representat ive
said wrapper is the

rasL Kr lown aoqress or  rne representat ] -v^tne petat loner

i l /
/ l l

Sworn t .o before me this I  i  /
26th day of November, Ig82. u 

/. , /:..<--( .

AUT}IORIZED TO ADMINISTER
OA?I{S PLTRSUA}IT T0 TAX IrAW
SECTION 174
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