
ST.ATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 29, 7982

Royal Scarlet t  76 Inc.
c /o  Vas i l ios  P .  Exarchos
32-75 Broadway
long Is land C i ty ,  NY 11106

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive Ievel.
Pursuant.  Lo sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Ru1es, and must be commenced in the
Supreme Court of  the State of New York, A1bany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / /  (518) 4s7-2070

Very truly yours,

STATE TAX COMMISSION

PeLit ioner t  s Representat ive
Vas i l ios  P .  Bxarchos
Exarchos & Misthos
32-15 Broadway
long Is land C i ty ,  NY 11106
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

R0YAI SCARLETT 76, rNC.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax law for the Period December 1, 7974
through February  28 ,  1977.

Pet i t ioner ,  Roya l  Scar le t t  76 ,  fnc .  c /o

Broadway,  Long Is land C i ty ,  New York  11106,

determinat ion or for refund of sales and use

the Tax Law for the period December 1, 7974

3oo8o) .

DECISION

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,  at

the off ices of the State Tax Commission, Two Wor1d Trade Center,  New York, New

York ,  on  Apr i l  27 ,  1982 a t  2 :45  P.M.  Pet i t ioner  appeared by  Vas i l ios  P .

Exarchos ,  P .A.  The Aud i t  D iv is ion  appeared by  PauI  B .  Coburn ,  Esq.  (Pau l

le febvre ,  Esq.  ,  o f  counse l ) .

ISSUES

I .  Whether the audit  procedures used by the Audit  Divis ion to determine

addit ional sales taxes due from pet i t ioner $rere proper.

I I .  Whether  pe t i t ioner  i s  l iab le  fo r  sa les  taxes  a f te r  0c tober  1 ,  1976.

FINDINGS OF FACT

Vas i l ios  P .  Exarchos

f i led  a  pe t i t ion  fo r

taxes under Art ic les

lhrough February 28,

, 32 -15

rev i s i on  o f  a

28 and 29 of

1977 (F i le  No.

s tore  loca ted

on February 28,

1 .  P e t i t i o n e r ,

at 60 Roslyn Avenue,

1977 .

Roya l  Scar le t t  76 ,  Inc . ,  opera ted  a  g rocery

Sea C l i f f ,  New York .  The bus iness  was so ld
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2. 0n January 3, 1978, the Audit  Divis ion issued a Not ice of Determinat ion

and Demand for Payment of Sales and Use Taxes Due against pet i t ioner covering

the period December 1, 7974 t-hrough February 28, 1977 for taxes due of $51778.00,

p lus  pena l ty  and in te res t  o f  $2 ,527.28 ,  fo r  a  to ta l  o f  $8 ,305.28 .  Sa id  no t ice

was issued as a result  of  pet i t ioner 's fai lure to submit bulk sale information

requested by the Audit  Divis ion.

3. Pet i t ioner f i led an appl icat ion for a hearing to review the aforesaid

not ice  o f  tax  due.

4. Pet i t ioner provided the Audit  Divis ion with the fol lowing books and

records for audit :  general  ledger for the period November, 1974 through

September, 7975, cash receipts journal for the period July,  1975 through

0ctober,  7976, cash disbursements journal for the periods December, L974 through

September, 1975 and January, 1976 through October,  I976 and purchase invoices

for the months of August,  L976 and September, 1976.

The Audit  Divis ion analyzed purchase invoices for September, I976 and

found that 37.9 percent of such purchases would be taxable when resold. Gross

sa les  o f  $1721825.00  were  de termined fo r  the  aud i t  per iod  f rom the  cash rece ip ts

journal (averages were used for those periods where sales were not avai lable).

The above taxable percentage was appl ied to gross sales to arr ive at taxable

sa les  o f  $65,500.63  w i th  sa les  t .ax  due thereon o f  $4 ,747.09 .  Pet i t ioner  pa id

sa les  taxes  o f  $341.85  fo r  the  same per iod  leav ing  add i t iona l  taxes  due o f

$41399.24 .  Pet i t ioner  d id  no t  f i l e  sa les  tax  re tu rns  fo r  the  per iods  March  1 ,

1975 through May 31, 1975, September 1, 1975 through November 30, 1975 and

March 1, 1976 Lhrough February 28, 7977.
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5 .  0n  March  31 ,  1980,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Assessment

Review which adjusted the tax due to conform with the results of the foregoing

aud i t .

6.  The books and records maintained by pet i t ioner were incomplete and

insuff ic ient for the Audit  Divis ion to determine pet i t ioner 's sales tax l iabi l i ty

with any exactness.

7. At a pre-hearing conference, pet i t ioner documented that sales tax

returns were f i led for the periods ending May 31, 1975 and May 31, 1976 wit 'h

payments  o f  $180.15  and $51.10 ,  respec t ive ly .  The Aud i t  D iv is ion  there fore

conceded tha t ,  the  taxes  due shou ld  be  fu r ther  ad jus ted  to  $4rL67.99 .

8. Pet i t ioner entered into an agreement to sel l  i ts r ight,  t i t le and

interesL in the grocery business on JuIy 21, 1976 with a closing anLicipated

sometime in August,  1976. However,  delays arose because of problems with the

purchasers negot iat ing a lease with the landlord and repairs which had to be

made to the premises. A new agreement of sale rdas executed and transfer of

t i t le  took  p lace  on  February  28 ,  1977.

Pet i t ioner,  however,  ceased business operat ions and vacated the

premises  on  0c tober  1 ,  1976.

9 .  Reasonab le  cause d id  no t  ex is t  fo r  pe t i t ioner 's  fa i lu re  to  f i le  sa les

tax returns or pay the taxes at issue.

C0NCIUSIONS 0F tAI{r

A.  That  s ince  pe t i t ioner 's  recordkeep ing  was insu f f i c ien t ,

procedures and tests adopted by the Audit  Divis ion to determine

taxab le  sa les  were  proper  in  accordance w i th  sec t ion  1138(a)  o f

the audit

pe t i t ioner '  s

the Tax law

(Mat te r  o f  Char ta i r ,  Inc .  v .  S ta te  Tax  Commiss ion ,  65  A.D.zd  44)
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B. That the addit ional taxes due are reduced t .o $4 1767.99 Lo ref lect the

payments indicated in Finding of Fact "7".

C. That pet i t ioner made no sales after 0ctober 1, 1976. Accordingly,  the

addit ional sales taxes due based on taxable sales determined for the periods

thereaf te r  a re  cance l led .

D. That the pet i t ion of Royal Scarlet t  76, fnc. is granted to the extent

indicated in Conclusions of Law rrBrr and trc ' r  '  that the Audit  Divis ion is

hereby directed to modify the Not ice of Determinat ion and Demand for Payment of

Sa les  and Use Taxes  Due issued January  3 ,  1978 and rev ised March  31 ,  1980;  and

that,  except as so granted, the pet i t ion is in al l  other respects denied.

DATED: Albanv. New York

DEC 2I €82
fi clr ,vc-

STATE TAX COMMISSION

R



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Roya l  Scar le t t  76  Inc .

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax Law for
Per iod  12 /  7  /7  4 -2 /  28177 .

AT'FIDAVIT OF MAITING
Revision

Use Tax
the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 7982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Roya l  Scar le t t  76  Inc . ,  the  pe t i t ioner  in  the  w i th in
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Roya l  Scar le t t  76  Inc .
c /o  Vas i l ios  P .  Exarchos
32-75 Broadway
Long fs land C i ty ,  NY 11106

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponenL further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
29th day of December, 7982

AUTHORIZED TO A,DMINISTER
OATHS PTJRSIJANT T0 TAX IJAW
SECTIOI{  T74

that the said
forth on said

is the pet i t ioner
the last known address



STATE OF NEW YORK

STATB TAX COMMISSION

In Lhe Matter of the Pet i t ion
o f

Roya l  Scar le t t  76  Inc .

for Redet.erminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax Law for
P e r i o d  7 2 /  7 / 7 4 - 2 / 2 8 / 7 7  .

AFFIDAVIT OF MAII]NG
Revision

Use Tax
the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Vasi l ios P. Exarchos the representat ive of the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Vas i l ios  P .  Exarchos
Exarchos & Misthos
32-15 Broadway
Long Is land C i ty ,  NY 11106

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and cusLody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address seL forth on said wrapper is the

Sworn to before me this
29 th  day  o f  December ,  l9B2

AiJTTiORiZED TC ADI,{INISIER
OATTIS PUR.SUANI TO ?AX IJAW
sEcTIoI {  174
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