
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 11 , 1,982

Roma Furn i tu re  o f  S ta ten  Is land Co. ,  Inc
and Thornas fuculano & Nancy Annese, Ind. & as Off icers
15 Bank St .
S ta ten  Is land,  NY 10301

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative
Pursuant to sect ion(s) 1139 & 1243 of the Tax Law, any proceeding
review an adverse decision by the state Tax commission can only be
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be
the Supreme Court of the State of New York, Albany County, within
the  da te  o f  th is  no t ice .

Ieve l .
in court to

inst i tuted
commenced in

4 months from

in accordanceInquir ies concerning the computat ion of tax due or refund al lowed
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Albany, New York 12227
Phone 1l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Joseph A. Mauriel lo
358 S.  Orange Ave.
S.  0 range,  NJ
Taxing Bureaut s Representat. ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

R0MA FIIRNITIIRE 0F STATEN ISLAND C0. , INC. and
THOMAS IUCULANO and NANCY ANNESE,

INDIVIDUATIY AND AS OFFICERS

for Revision of a Det.ermination or for Refund
of Sales and Use Taxes under Art icles 28 and
29 of the Tax Law for the Period June 1. 7969
through November 30, 7972.

DECISION

Pet i t ioner ,  Roma Furn i ture of  Staten Is land Co. ,  Inc. ,  15 Bank Street ,

Staten Island, New York and Thomas Iuculano and Nancy Annese, f i led a petit ion

for revision of a determination or for refund of sales or use Laxes under

Articles 28 and 29 of the Tax Law for the period June 1, 1969 through November 30,

1972 (Fi-Le Nos. 10298 , L0299 and 10300).

A formal hearing was commenced before Julius E. Braun, Hearing 0ff icer at

the off ices of the State Tax Commission, Two l{orld Trade Center, New York, New

York on December 8, 1976. The hearing was continued at such off ices before

Solomon Sies,  Hear ing Of f icer  on Apr i l  20,  1977,  and concluded at  such of f ices

before Frank A. Romano, Hearing 0ff icer on March 25, 1980. Petit ioner appeared,

at the respecli-ve hearings by Pust.ornio, Puglisi & Co. (Morton Sacks, CPA);

DiFalco,  F ie ld  & Lorenzo,  Esqs.  (Rober t  F ie ld ,  Erq. )  and Joseph A.  Maur ie l lo ,

C.P.A.  The Audi t  Div is ion appeared by Peter  Crot ty ,  Esq.  (Wi l l iam Fox,  Esq. ,

o f  counse l ) .
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ISSUES

I .  Whether the proper tax rate was col lected from customers when the

sales tax rate was increased between the t ime of an order for furni ture and the

t ime of del ivery.

I I .  I {hether the use of test per iods and project ions was a correct procedure.

I I I .  Whether  the  cor rec t  tax  was pa id  on  purchases  o f  f i xed  asseLs  and

warehouse equipment.

IV. Whether the off icers are personal ly l iable for underpayment of taxes.

V. Whether penalty and interest in excess of the statutory minimum should

be abated .

FINDINGS OF FACT

1. The pet i t ioner operates a retai l  furni ture store, and 95% of the

merchand ise  so ld  i s  on  spec ia l  o rder .

2- An audit  of  the vendor was conducted for the sales tax quarters June

1,  1969 th rough November  30 ,  1972.  As  a  resu l t  o f  the  aud i t ,  add i t iona l  tax  in

the amount.  of  $51400.96, plus penalty and int .erest in the amount of $71653.A2

for  a  to ta l  o f  $7 ,053.98  was assessed by  Not ice  o f  Determinat ion  and Demand

90,750r752 da ted  August  9 ,  I973 aga ins t  the  corpora t ion  and i t s  o f f i cers ,

Thomas Iuculano and Nancy Annese. Consents extending the period of l imitat ion

for assessment of tax unt i l  June 20, 7973 and December 19, 7973 were signed on

JuLy 24, 1972 and June 15, 7973, respect ively.

3 .  The examiner  no ted  tha t  a  genera l  ledger ,  sa les  reg is te r ,  sa les

invoices, sales contracts,  cash disbursements, purchase orders and inventory

reg is te r  were  main ta ined.

4. An examinat ion of the general  ledger for the ent ire period revealed

tha t  sa les  per  re tu rns  f i led  were  unders ta ted  by  $5  ,2L3.92 ,  wh ich  sa les  pe t i t ioner
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deemed non-taxable. A test for June 1 through November 30, 1971 showed that of

$56 '488.00  c la imed as  non- taxab le  sa les ,  $3r194.00  were  ac tua l l y  taxab le .  The

percentage disal lowed of 5.7 percent was appl ied across the audit  per iod to

f i n d  a d d i t i o n a l  t a x a b l e  s a l e s  o f  $ 1 6 1 5 9 6 . 6 0 ,  a n d  t a x  d u e  o f  9 1 , 1 1 5 . 8 7 .

5 '  A margin of error test for overcol lect ion and undercol lect ion was made

for  June 1971.  I t  revea led  no  er ro rs .

6. The examiner tested lay away sales for June, 1971 and November, 1971-

to f ind the percentage of sales in which the correct tax rate was not col lected;

and appl ied the test results to the var ious sales tax quarters. Tax due was

s t a t . e d  t o  b e  $ 2 , 5 8 1 . 0 3 .

7. Fixed asset and warehouse equipment purchases were examined for the

audit  per iod and tax was unpaid on the amount of $41979.00. No test imony was

given on this facet of the audit .

8.  Expense purchases were examined for the ent ire year 197I,  and a total

of $6 1697.97 was found on which tax was not paid. The examiner computed the

percentage of unpaid expense purchases to sales in 1971 to be .85 percent.  This

.85 percent error rat io was appl ied to sales per general  ledger for each

quarLer ,  to  a r r i ve  a t  es t imated  purchases  o f  $21r556.78 .

9. At a conference, the pet i t ioner submitted addit ional documentat ion

with respect to f ixed asset addit ions and expense purchases which was accepted

by the Audit  Divis ion. I t  specif ical ly reduced tax on f ixed asset purchases to

zero because capital  improvement cert i f icates or professional services to

vendor was shown; and reduced the expense purchase tax by 42.99 percent because

of paynents of Lax to pet i t ioner 's vendors and non-taxable services. The Audit

Divis ion recommended reducing the tax due on this port ion of the assessment

f r o m  $ 1  , 7 4 0 . 0 6  t o  9 8 0 1 . 2 4 .
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10. The record is si lent as to whether the pet i t ioner was asked to agree

to  tes t  per iods ,  o r  consented  to  the  use  thereo f .

11. Llhen merchandise is ordered from the pet i t ioner,  a wri t ten agreement

is entered into, which requests a 25% deposit .  Usual ly the deposit  received is

20% Lo 3A%. Upon receipt of  the deposit ,  the furni ture is ordered from the

manufacturers. The date of del ivery to a customer depends upon the t ime of the

manufacturer 's cutt ing and del ivery, which could be 6 to 8 months after the

order .  The sa les  Lax ,  based on  the  ra te  a t  the  t ime o f  the  order ,  was  s ta ted

on the receipt given to the customer.

12 .  The pe t i t ioner  a t tempted to  co l lec t

from i ts customers. I t  requested addit ional

appropr ia te ,  and in  most  cases  was re fused.

tax ,  i t  was  remi t ted .

the appropriate sales tax rate

tax from i ts customers, where

I^/here a customer paid addit ional

13. Mr. Iuculano test i f ied that he was the President of the Corporat ion,

that he signed checks and tax returns for al l  purposes, and that his sister,

Nancy Annese, al though an off icer,  was inact ive and had no authori ty to sign

c h e c k s .

L4. Mr. Iuculano test i f ied that he rel ied on the advice of

accountant with respect to the col lect ion of tax on sales where

changed pr ior to del ivery.

h is

the

attorney or

rate

CONCIUSIONS OF IAI,{

A. That subdividion (a) of sect ion 1132 of the Tax Law provides in

relevanL part  that "(e)very person required to col lect the tax shal l  col lect

the tax from the customer when col lect ing the pr ice, amusement charge or rent

to which i t  appl iesr ' .  The evidence presented supports the conclusion that the

pet i t ioner t imely col lected and remit ted tax col lected from i ts customers, but
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in certain cases collected taxes at a rate in effect at the t ime an order for

merchandise vtas received,  rather  than the rate in  ef fect  at  the t ime the

furn i ture was del ivered.

B. That subdivis ions (a) and (g) of sect ion 1106 of the Tax Law when read

together provide that where del ivery of tangible personal property is made

after June 1, 197L, that property shal l  not be subject to the addit ional tax

rate of I% i t  the agreement for the sale of the property was made in wri t ing

before February 1, 1971, the property vras segregated from other property in the

possession of the vendor and ident i f ied as appropriated to the sale before

February  1 ,  1971,  and no t  less  than 10% of  the  pr ice  was pa id  be fore  June 1 ,

197I.  The evidence indi-cates that wri t ten agreements were enLered into before

February 1, 7977 and more than 701" ot the sale pr ice was paid pr ior to June 1,

197L. However,  the merchandise was not in exi-stence at the t ime of the agreementl

therefore i t  could not have been segregated, and the third requirement for

excepLi-on from the tax increase could not be met.

C. That since the records were avai lable to determine for each quarter ly

report ing period which sales deemed non-taxable by the pet i t ioners were actual ly

taxable, the test for June 1 through November 30, 1971 should not have been

projected across the audit  per iod. The actual addit ional taxable sales should

have been determined. The addit ional taxable sales found with respect to June

1 through November 30, I97I,  are taxable; the port ion of the assessment with

respect to the balance of the audit  per iod for addit ional taxable sales is

cance l l ed

D. That as records were avai lable, the actual def ic iency in tax col lect ion

due to increased tax rates should have been determined, rather than a project ion



-b-.

based on a test.  This part  of  the assessment is cancel led except for the

def ic iency actual ly found for June, I97l  and November, 1971.

E. That as the pet i t ioner sat isf ied the Audit  Divis ion that no tax r , i las

due as to f ixed asset and warehouse equipment purchases, this port ion of the

assessment  i s  cance l led .

F. That as records were avai lable, the actual amount of tax due on

expense purchases where tax had not been paid should have been determined

rather than on est imate based on a test.  This part  of  the assessment is

cancel led except for the tax on $3r818.21 which v/as actual ly found owing for

1971 as  mod i f ied  by  F ind ing  o f  Fac t  "9" .

G. That based on the evidence presented in Finding of Fact "13",  i t  is

determined that Thomas Iuculano is a person required to collect tax under

sect ion 1131(1);  Nancy Annese is not such a person as she was ! .ot  under a duty

to act for the corporation in complying with the Sales and Use Tax law.

H. That penalt ies and interest in excess of the statutory minimum are

waived, because the pet i t ioners acted in good fai th with respect to the col lec-

t ion and payment of tax.

I .  That the pet i t ion of Roma Furni ture of Staten Island Co.,  Inc. and

Thomas Iuculano is granted in accordance with Conclusions of Law "C'r ,  t tDtt ,  
"E",

rrFtr  and ' fHrr.  The Audit  Divis ion is hereby directed to accordingly rnodify the

Notice of Determinat ion and Demand issued August 9, 1973. fn al l  other respects

the pet i t ion is denied.
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Annese is granted

of Determinat ion

in accordance with

and Demand issued against

J.  That the pet i t ion of Nancy

Conclusi-on of Law "G" and the Not ice

her  on  August  9 ,  1973 is  cance l led .

DATED: Albanv. New York

JUN LL 198?
STATE COMMISSION
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STATE OF NEI,'I YORK

STATE TAX COMMISS]ON

In the Matter of the Pet i t . ion
o f

Roma Furn i tu re  o f  S ta ten  Is1and Co. ,  Inc .
and Thomas Iuculano & Nancy Annese,

I n d .  &  a s  0 f f i c e r s

for Redeterminat ion of a Def ic iency or a Revision
of a Deterrninat ion or a Refund of Sales & Use Tax
under  Ar t i c le  28  &,29  o f  the  Tax  t raw fo r  the
P e r i o d  6 / 1 / 6 9  -  1 1 / 3 1 7 2 .

That deponent further
herein and that the address
of  the pet i t ioner .

says that the said
set  for th  on sa id

Atr'FIDAVIT OF MAIIING

is the petit ioner
the last known.ad{ress

/'

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 11th day of June, 7982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Roma Furn i tu re  o f  S ta ten  Is land Co. ,  Inc ,  and Thomas
Iuculano & Nancy Annese, Ind. & as Off icers the pet i t ioner in the within
proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Roma tr 'urniture of Staten Is1and Co., Inc
and Thomas Iuculano & Nancy Annese, Ind. & as 0ff icers
15 Bank St .
Staten Is land,  NY 1030  1

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

addressee
wrapDer is

Sworn t .o before me this
11 . th  day  o f  June,  1982.



STATE OF NBI{ YORK

STATE TAX COMMISSION

Atr'FIDAVIT OI' I'IAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  6 / 1 1 6 9  -  7 I / 3 / t z

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 11th day of June, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Joseph A. Mauriel lo the representat ive of the pet i t ioner in
the within proceeding, by enclosing a Lrue copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Joseph A.  Maur ie l lo
358 S. Orange Ave.
S.  Orange,  NJ

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusj-ve care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said l rrapper is the
last known address of the representat ive of the pet i t ioner.

/ /

Sworn to before me this
11 th  day  o f  June,  1982.

In the Matter of the Pet i t ion
o f

Roma Furn i tu re  o f  S ta ten  Is land Co. ,  Inc
and Thomas Iuculano & Nancy Annese,

Ind .  &  as  Of f i cers

U


