
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  23, 1982

Rector  Books ,  Inc .
Sa l ' s  S ta t ionery
22-85 2nd Ave.
New York, NY 10035

Gentlemen:

P1ease take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Comnission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced in
the Supreme Court of the State of New York, Albany County, within 4 rnonths from
the date of this not ice.

fnquiries concerni-ng the conputation of tax due or refund allowed in accordance
with this decision rnay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Herald Fahringer
L ips i tz ,  Green,  Fahr inger ,  Ro l l ,
540 Madison Ave.
New York, NY 10022
Taxing Bureau' s Representative

Schul ler & James
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STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

RECTOR BOOKS, INC.

for Revision of a Determinat ion or for Refund
of Sales and Use Tax under Art ic les 28 and 29
of the Tax law for the Period August 1, 1965
through August  31 ,  1970.

DECISION

Pet i t ioner ,  Rec tor  Books ,  Inc . ,  105 West  42nd St ree t ,  New York ,  New York ,

f i led a pet i t ion for revision of a determinat ion or for refund of sales and use

taxes under Art ic les 28 and 29 of the Tax Law for the period August 1, 7965

through August  31 ,  1970 (F i Ie  No.  01905) .

A formal hearing was held before Paul B. Coburn, Hearing Off icer at the

off ices of the State Tax Commission, Two World Trade Center,  New York, New York

on Apri l  26, 1972 and cont inued on October 30, 1979 before hr i l l iam J. Dean,

Hearing Off icer.  The pet iLioner appeared at the ApriJ- 26, L972 hearing by

l ips i tz ,  Green,  Fahr inger ,  RoI l ,  Schu l le r  &  James,  Esqs .  (Hero ld  Pr ice  Fahr inger ,

Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared a t  the  Apr lL  26 ,7972heat i ,ng

by  SauI  Hecke lman,  Esq.  (So lomon S ies ,8"q . ,  o f  counse l ) .  The Aud i t  D iv is ion

appeared a t  the  October  30 ,  1979 hear ing  by  Ra lph  Vecch io ,  Esq.  (Samuel  J .

Freund,  Esq. . ,  o f  counse l ) .  Pe t i t ioner  fa i led  to  appear  a t  the  October  30 ,  7979

hearing.

ISSUES

I .  Whether  cer ta in  pub l i ca t ions  so ld  by  pe t i t ioner  Rector  Books ,  Inc .  a re

per iod ica ls  exempt  f rom sa les  and use tax .



I I .  Whether
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correctly determined

per iod  August  1 ,  1965

pet i t ioner Rector

through August 31,

FINDINGS OF FACT

1.  On December  18 ,  L970,  as  the  resu l t  o f  an  aud i t ,  the  Aud i t  D iv is ion

issued a Not ice of Determinat ion and Demand for Payment of Sales and Use Taxes

Due aga ins t  pe t l t ioner ,  Rec tor  Books ,  Inc .  Sa id  no t ice  assessed add i t iona l

sa les  tax  o f  $66,955.85 ,  p lus  pena l ty  and in te res t  o f  523,379.96 ,  fo r  a  to ta l

o f  $90,275.8L ,  fo r  the  per iod  August  1 ,  1965 th rough August  31 ,  1970.

2. The not ice was t imely issued pursuant to a signed consent that extended

the  per iod  o f  l im i ta t ion  fo r  assessment  to  December  2O,  1970.

3 .  Pet i t ioner ,  by  le t te r  o f  February  5 ,  7971,  t ime ly  made i t s  app l i ca t ion

for a hearing to review the not ice.

4. Pet i t ioner t4/as, for the period in review, involved in the operat ion of

a book store at.  105 West 42nd Street,  New York, New York. Pet i t ioner f i led al l

the required sales and use tax returns. 0n Lhe returns, pet i t ioner reported

t a x a b r e  s a l e s  t o t a r i n g  $ 2 4 5 , 7 4 r . 7 9  a n d  p a i d  t a x e s  t o t a r i n g  $ 1 4 , 1 0 0 . 4 2 .

5 .  0n  aud i t ,  the  Aud i t  D iv is ion  rev iewed a  cash rece ip ts  journa l ,  cash

disbursements journal and general  ledger.  The auditor totaled purchases made

during the period August 1, 1965 through August 31, 1968 and appl ied thereto a

200 percent markup for total  audited sales. To this was appl ied an 85 percent

taxable rat io for audited taxable sales. Audited taxable sales were placed

over reported taxable sales for a percentage of unreported taxable sa1es. This

percentage was appl ied to reported taxable sales in each quarter in the audit

per iod  and revea led  add i t iona l  taxab le  sa les  o f  $11260,620.00  and a  tax  l iab i l i t y

o f  $ 6 6 r 9 5 5 . 8 5 ,  a s  a s s e s s e d .
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6. The audit  f inding that 85 percent of pet i t ioner 's sales were taxable

was based on a sampl ing of twenty-one (21) adult  type publ icat ions. The total-

se l l ing  pr ice  o f  a l l  the  pub l ica t ions  was $51.00 .  Three pub l ica t ions ,  Today 's

Nudist ,  Nudist  Today and Nudism, r^rere deemed by the auditor to be exempt. The

total  sel l ing pr ice of the exempted publ icat ions was $7.50 or 15 percent of the

to ta l .  Thus  85  percent  o f  sa les  were  cons idered taxab le .

7. Three of the twenty-one publ icat ions are in evidence. They are

Tip Top, Nude/Image and Nudist .  Each was publ ished at stated quarter ly intervals

under the same t i t le.  They were avai lable to the general  publ ic at nevrstands

and Tip Top had second class mai l ing pr iveleges. Tip Top and Nude/Image

contained art ic les and other features prepared by di f ferent named individuals.

Nudist  contained an account of a f ie ld tr ip together with pictures thereof.

8. Pet i t ioner never agreed that the twenty-one publ icat ions sampled was a

fa i r  sampl ing  o f  a l l  i t s  sa les .  The d is t r ibu tor ,  Par l iament  News,  fu rn ished to

pet i t ioner during the period under review approximately f i f ty- four (54) publ icat ions

described as nudist  or "gir l ie" magazines. 0ther simi lar publ icat ions were

furnished by the Columbia News Company and Central llagazine Sales of Baltimore,

Maryland. Addit ional ly,  pet i t ioner sold general ly distr ibuted magazines such

as  Mechan ics  f l lus t ra ted  and Popu lar  Mechan ics .

9. No explanat ion was offered by the Audit .  Divis ion as to how the sample

was selected or why 200 percent was chosen as a markup to be appl ied to pet i t ioner 's

purchases  in  o rder  to  a r r i ve  a t  g ross  sa les .

10 .  The Aud i t  D iv is ion  fa i led  to  es tab l i sh  tha t  pe t i t ioner 's  records  were

inadequate and that the exact amount of pet i t ioner 's l iabi l i ty could not be

determined therefrom.



CONCTUSIONS OF TAW

A.  That  sec t ion  1115(a) (5 )  o f  the  Tax  Law prov ides  exempt ion  f rom sa les

and use tax  to  " In ]ewspapers  and per iod ica ls " .

B. That the publ icat ions Tip Top and Nude/Image described in Finding of

Fac t  "7"  a re  per iod ica ls  w i th in  the  mean ing  and in ten t  o f  sec t ion  1115(a) (5 )  o f

the Tax Law. That the publ icat ion Nudist  is tangible personal property and an

in fo rmat ion  serv ice ,  the  sa le  o f  wh ich  is  taxed under  sec t ions  1105(a)  and

r 1 0 5 ( c ) ( 1 )  o f  t h e  T a x  L a w .

C. That the burden of proof is upon the taxpayer.  Pet i t ioner herein has

fai led to demonstrate that the Audit  Divis ion erred in i ts determinat ion of

the taxable status of the remaining f i f teen (15) publ icat ions included in i ts

sample .

D. That al t .hough there is statutory authori ty for the use of a test audit

to determine the amount of t.ax due, resort to such method of computing tax

l iabi l i ty must be founded upon an insuff ic iency of record keeping which makes

it  v ir tual ly impossible to ver i fy such l iabi l i ty and conduct a complete audit .

( C h a r t a i r ,  I n c .  v .  S t a t e  T a x  C o m m i s s i o n ,  6 5  A . D . 2 d  4 4 ,  4 1 1  N . Y . S . 2 d  4 1 . )

E. That since the Audit  Divis ion fai led to establ ish such a foundat ion,

the use of a test audit  was not proper.

F. That the pet i t ion of Rector Books, Inc. is granted to the extent

indicated in Conclusions of Law "B" and "E" above. The Audit  Divis ion is
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hereby directed to modify the Not ice of Determinat ion and Demand for Payment of

Sa les  and Use Taxes  Due issued December  18 ,  7910.  Except  as  so  gran ted ,  the

pet i t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

APR 2 3 1gB2

TAX COMMISSION



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Rector  Books ,  Inc .

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax Law for
8 / r / 6 s  -  8 / 3 7 / 7 0 .

Revision :
Use Tax

the  Per iod :

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 23rd day of Arpi l ,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Rector Books, Inc.,  the pet i t ioner in the within
proceedinS' bV enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Rector  Books ,  Inc .
Sa l ' s  S ta t ionery
22-85 2nd Ave.
New York, NY 10035

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
23rd  day  o f  Arp i l ,  L982.

that the said addresseg is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Rector  Books ,  Inc ,

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax Law for
P e r i o d  8 / L / 6 5  -  8 / 3 | l 7 o .

AFFIDAVIT OF MAITING

Revision
Use Tax

the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 23rd day of Arpi l ,  1982, he $erved the within not ice of Decision by
cert i f ied mai l  upon Herald Fahringer the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Herald Fahringer
Lipsi tz,  Green, Fahringer,  RolI ,  Schul ler & James
540 Madison Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponenL further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petilu/oner.

/7
Sworn to before me this
23rd  day  o f  Arp i l ,  1982.

U,



sHow T0 wHotlt. oATE,
AND AOORESS OF
OELIVERY

r

L;

8€

tr
v)

P n0 842 499
RECEIPT FOR CEHTIFIED MAIL

NO II{SURANCE C(lVERAGE PR()VIDED_

P t30 842 498
RECEIPT FOR CERTIFIED MAIL

NO INSURANGE COVERAGE PROVIOED-
I{OT FOR INTERNATIONAL MAIL

\o
r
9
lj

8€

l&
a



Pec(o" $aKs,Ln-.

STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of
o f

Rector Books AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision :
of  a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax law for the Period:
8/1 /6s  -  B l3 \ /70 .

SLate of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of May, 7982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Rector  Books ,  Inc .  ,  the  pe t i t ioner  in  the  w i th in
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
I,Jrapper addressed as fol lows:

Rector  Books ,  fnc .
S a I ' s  S t a t i o n e r y
clo Herald Fahringer
L ips i tz ,  Green,  Fahr inger ,  RoI l ,  Schu l le r  &  James
540 Mad ison Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

the Pet i t ion

,  I n c .

That deponent.  further says that the said
herein and that the address set forth on said
o f  the  pe t i t ioner .

addressee is  the  pe t i t ioner
wrappbr is the last known address

Sworn to before me this
27th day of May, 7982.

(/
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rA-36 (e/76) S t a t e  o f New York -  Department of Taxat ion and Finance
Tax Ailpeal's Bureau

REQUEST FOR BETTER ADDRESS

*ry^'// Uni t
Trx Appeals Bureau
Room lO7 - Bldg. #9
9late Campus

t- l.l.r.rt

Date of Request

/-ta-fL
taxpayer descr ibed below; return to person named above.

|  '  \  . l

I f' Dt' L tz'f,2

/ /  
/

Pl[Sr{e find most recent

@

'oo'./o/

S..k.K"c;to c
Name

\

Address 

s.^\ s

aa- B5
S n*t ,or.-€ { /

a:u AV€\xu€
I\)t.*r X'lt e,*, /0

Resu l t s  o f  sea rch  by  F i l es

l - l  sm" as above, no better address

Sec t i on Da te  o f  Sea rch

PER},IANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER
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