
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 29, 1982

Rad iac  Research  Corp . ;  J .  Tek in ,  E .  Fo ley
and A. Green, Individual ly & as 0ff icers
261 Kent Ave.
Brook1yn, NY 77277

Gentlemen:

P lease Lake no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone i /  (518) 457-207A

Very t ru ly  yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
leonard J.  lefkort
Gi lbert  & Gi lbert
1 0  E .  4 0 r h  S r .
New York, NY 10016
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

RADIAC RESEARCH CoRP.,
J. TEKIN, E. F0LEY and A. GREEN,

Individual ly and as Off icers

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under ArLicles 28 and
29 of the Tax Law for the Period June 1. L974
through May 31 ,  1917.

1. On September 15 , 
'/.,977 

,

consent extending the period of

DECISION

Radiac  Research  Corp . ,  ( "Rad iac" )  s igned a

I ini tat ion for assessment of sales and use

Pet i t . ioner ,  Rad iac  Research  Corp . ,  J .  Tek in ,  E .  Fo ley  and A.  Green,

individual ly and as off icers, 261 Kent Avenue, Brooklyn, New York 11271, f i led

a pet i t ion for revision of a determinat ion or for refund of sales and use taxes

under Art ic les 28 and 29 of the Tax Law for the period June 1, 1974 through

M a y  3 1 ,  7 9 7 1  ( F i l e  N o .  2 2 3 5 1 ) .

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Conmission, Two tr lor ld Trade Center,  New York, New

York, on December 12, 1980 at 9:15 A.M. Pet i t ioner appeared by Gi lbert  &

Gi lber t ,  Esqs .  (Leonard  J .  Le fkor t ,  Esq. ,  o f  counset ) .  The Aud i t  D iv is ion

appeared by  Ra lph  J .  Vecch io ,  Esq.  (Frank  Lev i t t ,  Esq . ,  o f  counse l ) .

ISSIIE

Whether Radiac Research Corp. was subject to sales or use Lax on drums and

vermicul i te used to dispose of radioact ive waste where i t  provided same to

customers and removed then for disposal.

FINDINGS OF FACT
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taxes under Art ic les 28 and 29 of the Tax Law for the period June 1, 1974

through May 31 ,  L977 to  June 20 ,  1978.

2. 0n March 6, 1978, a Not ice of Determinat ion and Demand for Paynent of

Sales and Use Taxes Due was issued against Radiac, J.  Tekin, E. Foley and

A. Green, individual ly and as off icers, for the period June 1, 7974 through

May 31 ,  \977 in  the  amount  o f  $351237.16 ,  p lus  pena l ty  and in te res t  o f  $151768.54 ,

f o r  a  t o t a l  o f  $ 5 1 , 0 0 5 . 7 0 .

3. Radiac is in the business of removing and disposing of radioact ive

waste mater ial .  I t  is required, by Federal  and state laws and regulat ions, to

use steel drums in accordance with United States Department of Transportat ion

specif icat ions, and to have the drums l ined with an absorbent mater ial  where

l iquid waste is involved. Pet i t ioner is l lcensed by the State Department of /

t rabor and the Federal  Nuclear Regulatory Commission. Radiac purchases the

drums together with the vermiculite. The drums are, in accordance with the

requirements of law, marked 'TCAUTI0N - RADIOACTIVE MATERIAL - RADIAC RESEARCH

C0RP.".  The drums are suppl ied to customers who place the radioact ive waste

mater ials into the steel drums which are sealed by the customers. Thereafter,

the radioactive waste material may not be removed from the drums. Radiac then

picks up the steel drums containing radioact ive waste mater ial  f rom the customer

and ships them by an independent carrier to an approved Nuclear Regulatory

Commission burial  s i te outside of New York State. During the audit  per iod 73

percent of Radiac's customers were located outside of New York State, 18

percent in New York City and 9 percent elsewhere in New York State.

l{any of Radiacrs customers select the company to remove radioactive waste

mater ial  by means of competi t ive bidding. The specif icat ions of the proposals



-3 -

require that Radiac furnish Department of Transportation approved drums as part

of  the serv ice.

Radiac has customers that are tax-exempt inst i tut ions, such as hospitals

and universi t ies. In those instances where the customers were not tax-exempt,

appl icable sales tax was col lected on both the service and the drums.

The pract ice of Radiac was to render one bi l l  for the ent ire service

consisting of providing the drums and removing the fil led drums. However, in

some cases, the customers requested separate bi l l ing for the steel drums and

vermicul i te,  and this was done. In some instances, pet i t ioner acquires a new

customer which has drums and vermiculite on hand from a previous supplier, in

which case the customer is billed only for the service of removing the drums

containing the radioact ive waste mater ial ;  I ikewise, where a customer to whom

drums and vermiculite have been delivered subsequently uses another service to

remove the radioact ive waste, the customer is bi l led only for these druns and

vermicul i te.

4. Certain f ixed assets purchased by Radiac upon which an unpaid sales

tax of $178.56 is owing h'as agreed to and st ipulated to be paid by Radiac.

5. Radiac purchased al l  i ts drums in New Jersey. Total  purchases amounted

to  $3921037.00  on  wh ich  no  New York  S ta te  sa les  or  use  tax  was pa id .

6. Upon audit ,  the Audit  Divis ion's examiner examined the general  ledger,

cash receipts and disbursenents, federal income tax returns, sales tax returns,

bi l l ing invoices and purchase invoices. An expense test was taken of the

supply account for the month of l lay 1977 .  The test disclosed that $2 ,979.47 of

the total  purchases of $3,947.66 were made without paying sales tax result ing

in a margin of error of 73.95 percent.  This margin was then appl ied to the

ent i re  per iod  in  i ssue and $48,119.00  was d isa l lowed.
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7. Radiac naintained adequate books and records frour which the actual

anount of the tax liability could be determined.

8. Radiac acted in good fai th and cooperated with the exaniners.

C0NCIUSIoNS 0F tAhr

A. That Radiac is in the business of providing a service in removing and

disposing of radioact ive mater ial ,  and providing to customers certain types of

containers in order to perform said service. Therefore, the purchase of drums

by Radiac is subject to the imposit ion of compensat ing use tax within the

meaning and intent of  sect ion 1110 of the Tax Law. Total  purchases amounted to

$392,037.00 .  Purchases  invo lv ing  $13 1936.00  are  taxab le  a t  7  percent  and

purchases involving $378r101.00 are taxable at B percent for a total  tax of

$31 ,223  .00 .

B. That use of a one-month test per iod to determine other sales or use

tax l iabi l i ty over a period of three years, when Radiac's purchase invoices for

the ent ire period under review were avai lable for examinat ion, was improper.

"(R)esort to this method of computing tax liability must be founded upon an

insuff ic iency of recordkeeping which makes i t  v ir tual ly impossibl-e to ver i fy

taxable sales receipts and conduct a complete audit . rr  Chartair ,  Inc. v.  State

T a x  C o m m i s s i o n , 6 6  A . D . 2 d  4 4 , 4 6  ( 3 r d  D e p t .  1 9 7 8 ) .  C o n s e q u e n t l y ,  o n l y  t h a t

port ion ( l iay 1977) of the assessment based on an actual audit  of  Radiac's

invoices can be sustained. Disallowed taxable items for the month of May 1977

was $21919.47 which at the B percent tax rate amounts to $233.52 due, and that

port ion based on the one-month test (which used the margin of error percentage

for the remainder of the period) is cancel led. Therefore the tax due is for

the rnonth of May 7977, only.
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C. That sect ion 1145(a) of the Tax Law provides that i f  the delay in

fil ing or paying over any tax found to be due is found to be excusable by the

Tax Commission, i t  may remit  any or al l  penalt ies, and interest in excess of

the statutory minimum. Accordingly, the delay is found to be excusable and all

penalt ies and interest in excess of the statutory ur inimum are hereby cancel led.

D.  That  the  pe t i t ion  o f  Rad iac  Research  Corp . ,  J .  Tek in ;  E .  Fo ley  and A.

Green, individual ly and as off icers, is granted to the extent indicated in

Conclusions of Law "Bf '  and ' rcrr ;  that the Not ice of Determinat ion and Demand for

Payment of Sales and Use Taxes Due issued Harch 6, 1978 is to be urodif ied

accordingly;  and that except as so modif ied, the not ice is sustained.

DATED: Albany, New York

DEC 2I 1982
frtr t tte
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STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Rad iac  Research  Corp .
J .  Tek in ,  E .  Fo ley  and A.  Green

Individual ly & as 0ff icers

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 2B & 29 of the Tax law for the
P e r i o d  6 / 1 / 7 4  -  s / 3 1 / 7 7 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the DeparLment.  of  Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Leonard J.  t refkort  the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Leonard J.  lefkort
Gi lbert  & Gi lbert^
10 E.  40rh  s r .
New York,  NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the Unit .ed Stat.es Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.T

Sworn to before me this
29th day of December, 1982.

(- ,. ;

AUTHORIZED TO ADMINISTER
0ATrlS I'URSUAI'IT 10 TAX IJAW
SECTIOII  }74



STATE OF' NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

Rad iac  Research
J .  Tek in ,  E .  Fo ley  and

Individual ly & as

Pet i t ion

Corp .
A.  Green,

Of f i cers

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 2B & 29 of the Tax Law for the
P e r i o d  6 / 1 / 7 4  -  5 / 3 1 / 7 7 .

StaLe of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 1982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Rad iac  Research  Corp . ;  J .  Tek in ,  E .  Fo leyrand A.  Green,
Individual ly & as Off icers, the pet i t ioners in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid l rraPper addressed
a s  f o l l o w s :

Rad iac  Research  Corp .
J .  Tek in ,  E .  Fo ley  and A.  Green
Individual ly & as Off icers
261 Kent Ave.
Brooklyn, NY 7721I

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

AFFIDAVIT OF MAIIING

i s  the  pe t i t ioner
the last known address

That deponent further says that
herein and that the address set forth
o f  the  pe t i t ioner .

Sworn to before rne this
29th day of December, 7982.

' - ; '  ,  , ji':.',..i- t 1,.,/ , 
:,), .,2,!,,1, ,, i, :; ,:, fi-

Autndnr zED Id ADMrlu srnR
barns rIJRSUANT To rAx IJAW
SECTION 174

t he  sa id
on  sa id

add ressee


