
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 9, 1982

R & G O u t f i t t e r s ,  I n c .
and Estate of Bernard Rosenthal
c/o 2 Herr icks Ave.
Lawrence,  NY 11559

To the  Executors :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative
Pursuant to sect ion(s) 1138 & 7243 of the Tax Law, any proceeding
review an adverse decision by the State Tax Commission can only be
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be
the Supreme Court of the State of New York, Albany County, within
the date of this not ice.

IeveI
] . n c rt Lo

lutedinst
c d in

4 mon hs from

Inquir ies concerning the computat ion of tax due or refund al lowed in ac
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.. Taxation and Finance
Law Bureau - l i t igation Unit
Albany, New York 72227
Phone i l  (518) 451-207A

Very Lruly yours,

STATB TAX COMMISSION

c c : Pet i t . ioner '  s Representat ive
D. Bernard Hoenig
Hoenig & Hoenig
170 Broadr.ray
New York, NY 10038
Taxing Bureau's Representat ive

ordance



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet.itioo

o f

R&coUTFrTTERS,  rNC.
and

ESTATE OF BERNARD ROSENTHAI

for Revision of a Deterninat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax Law for the Period March 1. 1974
through Apri l  15, L977 .

DECISION

Pet i t ioners ,  R & G Out f i t te rs ,  Inc .  and the  Es ta te  o f  Bernard  Ros

c /o  Hoen ig  &  Hoen ig ,  Esqs . ,  170 Broadway,  New York ,  New York  10038 f i

pet i t ion for revision of a determinat ion or for refund of sales and use

under Art ic les 28 and 29 of the Tax Law for the period March 1, 7974 Lh

Apri l  15 ,  1,977 (Fi le No. 19992) .

A  fo rmal  hear ing  was he ld  be fore  Rober t  A .  Couze,  Hear ing  Of f i cer ,

off ices of the State Tax Comnission, Two 1{or1d Trade Center,  New York,

on  August  7 ,  19BL a t  1 :30  P.M.  Pet i t ioner  appeared by  Hoen ig  &  Hoen ig ,

(D.  Bernard  Hoen ig ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by

V e c c h i o ,  E s q . ,  (  A n g e l o  A .  S c o p e l l i t o ,  E s q . ,  o f  c o u n s e l ) .

ISSIIE

Whether  the  Aud i t  D iv is ion 's  es t imate  o f  pe t i t ioners r  sa les  tax  l i

was  Proper .

FINDINGS OF FACT

R & G Out f i t ters ,  Inc.  was a business located in  BrooklYn,  N

rhal

a

taxes

ugh

at the

York

E s q s .

lph  J .

b i l i t y

York .

ring

1 .

I t  was  a

appare l

c h e c k s ,

business that is comnonly known as an army-navy store where we

and o ther  misce l laneous i tems were  so ld .  The bus iness  a lso  cas

made loans, transfers and sold American Express Money 0rders.
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2" 0n June 15, 7977 a Not ice of Deterninat ion and Demand for Pa

sares and use Taxes Due was issued against R & G Out. f i t ters,  Inc. and

Rosenthal,  individual ly and as off icer,  for the period March 1, 7974

1977 asser t ing  l iab i l i t y  as  fo l lows:

$  1 ,351 .53
1 ,46 t . 37
1 ,567 .1B
1 ,536 .  14
1  , 485  . 49
1  , 5  12 .38
7  ,527 .29
1  , 435  . 53
1  ,389  .  75
1  ,  152 .54

905  . 89
3  ,596  .  85
7 ,848 .42

$20 ,874 .36

$  830 . s3
847 .59
861  . 94
798 .79
727 .89
695.69
608  .5  1
488 .08
389 .  13
253 .55
1,44.94
369 .68
-0 -

flwE

$2 ,L92 .06
2 ,308  . 96
2 ,429 .L2
2 ,334 .93
2 ,273 .38
2  r2A8 .07
2 ,L29 .80
7 ,923 .6L
1 ,778 .88
1  , 406 .09
1  , 050 .83
4 ,066  . 53
L ,848 .42
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"5 /  3L /  7  4
8 /3 r /7  4

]1 l3a /74
2/28/7s
s /3r /7s
8/31/7s

rL/30/7s
2/29  /76
s /37 /76
8/  37 /7  6

11/30 /76
2128/77
4/  Is  /77

TOTAI

4 .

se r ies  o f

5 .

the preparat ion

for the purpose

thaL t ransp i red

by Lhe corporate

for the periods

$27  , 890 .

pet i t ioner not onl

of t ime in issueof  sa les  Lax  re tu rns

ADDITIONAI
TA)(

PEI{AIIY &
INTEREST TOTAI

3. The tax l iabl i ty was predicated on an est inate since the audi r  was

o f

o f

the opinion that the corporate pet i t ioner did not have proper doc

i ts  bus iness  t ransac t ions .

The est imate was based on a previous audit  which had been mad

prior years other than the years in issue.

The audit  in issue herein was conducted Mav 17. 7977.

6 .  The corpora te  pe t i t ioner ts  accountan t  and so le  w i tness ,  S te

Greenberg, CPA prepared i ts sales tax reLurns for the period 1974 unt i l

ou t  o f  bus iness  in .  7977.

7. Mr. Greenberg was retained

o f c rea t ing  a  se t  o f  books  based on  the  h is to ry  o f  the

the  s to re .  In  c rea t ing  the  books  Mr .  Greenberg  was1n
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to and did ut i l ize the evidence or documents that were avai lable to him, such

as bank statements, weekly and dai ly cash register sales tapes and any other

third party data that would have been avai lable, such as cancel led checks, etc.

The books were kepL, inventor ies were made and al l  tax returns were prepared

and f i led; a1l  based on the same information.

8. The cash register tapes, the corporate books, the bank statements and

invoices from suppl iers were al l  maintained in the store. Al legedly,  al l  of

these records were destroyed during a f i re which occurred in 0ctober 1975.

9 .  The corpora te  pe t i t ioner 's  w i tness  d id  no t  o f fe r  any  reason as  to  why

the Laxpayer did not.  maintain any books and records for the period of t ime

subsequent to the f i re.

10 .  The aud i to r  esL imated the  asser ted  tax  de f ic iency  because he  sa id  the

records  g iven to  h im were  bas ica l l y  Mr .  Greenberg 's  worksheets  fo r  the  years

1974 and 1975 and a cash receipts and cash disbursernents sumnary showing

month ly  f igures  fo r  sa les  and purchases  fo r  1976.  I t  was  a lso  the  aud i to r ' s

pos i t , ion  tha t  Mr .  Greenberg 's  worksheets  were  se l f -serv ing .

11 .  The t .es t inony  o f  corpora te  pe t i t ioner rs  w i tnesg d id  no t  ind ica te

whether he had "cert i f ied" the accuracy of the records from which the srunmary

information i l lustrated on the worksheets had been t .aken and the returns

prepared. Moreover,  a request by the auditor for source docurnents to ver i fy

the accuracy of the sunmary information shown on the worksheet for 1976 was not

compl ied  w i th .

12. However,  the auditor admit ted that had he examined the corporaLe

pet i t ioner 's  corpora te  income tax  re tu rns ,  a long w i th  Mr .  Greenberg 's  worksheets

and that had he considered Mr. Greenberg's notat ions on his copies of the

corporate sales and use tax returns, that he may have possibly come to a more



accurate audit ,  but on the other hand he did not think such a method was more

appropriate than the method which he employed.

13. Tbe auditor did not make aoy effort to examine any of the documents,

records, etc.  that Mr. Greenberg put in evidence during the hearing, herein.

CONCLUSIONS OF tAW

A. That the pet i t . ioners fai led to sustain the burden of proving that the

asserted tax def ic iency is incorrect.

B. That even i f  the auditor had examined the documents, records, et

cetera that pet i t ioner put in evidence during the hearing herein the auditor

st i l1 would not have been able to determine the tax l iabi l i ty as they were not

support ing documents to ver i fy the accountant 's f igures.

C.  That  the  Tax  Law sec t ion  1138 prov ides  as  fo l lows:

"S1138.  Determinat ion  o f  tax .

(a )  (1 )  I f  a  re tu rn  requ i red  by  th is  a r t i c le  i s  no t  f i l ed  ,  .
or i f  a reLurn when f i led is incorrect or insuff ic ient,  the
amount of tax due shall be determined by the tax commission
f rom such in fo rmat ion  as  may be  ava i lab le .  I f  necessary ,
t h e  t a x  m a v  b e  e s t i m a t e d  o n  t h e  b a s i s  o f  e x t e r n a l  i n d i c e s . . . " .

D .  That  the  Aud i t  D iv is ionrs  de terminat ion  o f  add i t iona l  taxes  due was

determined ' i f rom such in fo rmaL ion  as  mav be  ava i lab le" .  in  accordance w i th

s e c t i o n  1 1 3 8 ( a ) ( 1 )  o f  t h e  T a x  L a w .

E. That the pet i t ion herein is denied and that the Not ice of Determinat ion

and Demand for Payrnent of Sales and Use Taxes

DATED: A1bany, New York

:,0v 0 g 1gg2

Due is  sus ta ined.

STATE TAX COMMISSION

harr,,
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