
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 9, 7982

R & G 0 u t f i t t e r s ,  f n c .
and Estat.e of Bernard Rosenthal
c /o  2  Her r icks  Ave.
Lawrence,  NY 11559

To the  Executors :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 113B & 7243 of.  the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone # (Ste) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s Representat ive
D. Bernard Hoenig
Hoenig & Hoenig
170 Broadway
New York, NY 10038
Taxing Bureau's Representat ive



STATE OF NEI{I YORK

STATE TAX COMI,IISSION

In  the Mat ter  of  the Pet i t ion

o f

R&coUTF ITTERS,  INC .
and

ESTATE OF BERNARD ROSENTHAI

for Revision of a Determinat. ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax Law for the Period March 1. 1974
through Apri l  15, 7977 .

DECISION

Pet i t ioners ,  R & G Out f i t te rs ,  Inc .  and the  Es ta te  o f  Bernard  Ros

c /o  Hoen ig  &  Hoen ig ,  Esqs . ,  170 Broadway,  New York ,  New York  10038 f i l

pet i t ion for revision of a determinat ion or for refund of sales and use

under Art ic les 28 and 29 of the Tax law for the period March 1, 1974 th

Apri l  15, 1977 (Fi le No. 19992) .

A formal hearing was held before Robert  A. Couze, Hearing Off icer,

off ices of the State Tax Commission, Two l{or ld Trade Center,  New York,

on  August  7 ,  1981 a t  1 :30  P.M.  Pet i t ioner  appeared by  Hoen ig  &  Hoen ig ,

(D. Bernard Hoenig, Esq..  ,  of  counsel) .  The Audit  Divis ion appeared by

V e c c h i o ,  E s q . ,  (  A n g e l o  A .  S c o p e l l i t o ,  E s q . ,  o f  c o u n s e l ) .

ISSI]E

trt lhether the Audit  Divis ionrs est imate of pet i t ioners'  sales tax l i

was  proper .

FINDINGS OF FACT

tha l
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taxes
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at the

York
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l ph  J .

b i l i t y

York .

ring

1 .

I t  was

apparel

c h e c k s ,

R & G Out f i t te rs ,  Inc .  was  a  bus iness  loca ted  in  Brook lyn ,  New

a business that is commonly known as an army-navy store where we

and o ther  misce l laneous i tems were  so ld .  The bus iness  a lso  cas

made loans, transfers and sold American Express Money Orders.



2 . 0n June 15, 7977 a Not ice of
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Determination and Demand for Pa

Sa les  and Use Taxes  Due was issued aga ins t  R & G Out f i t te rs ,  Inc .  and

Rosenthal,  individual ly and as off icer,  for the period March 1, L974

1977 asser t ing  l iab i l i t y  as  fo l lows:

nt of

rnard

Apr i l 15 ,

PERIOD
ENDING

"5 /37 /7  4
8 /  3 r /7  4

LL/30/7 4
2/28/7s
5131/7s
Bl3r /7s

L t /3A/75
2/29  /76
s /31176
B/3r /76

11/3a/76
2128177
4/  7s  /77
TOTAT

3.  The

ADDITIONAT
TAX

$  1 ,361 .53
7 ,46L .37
1  , 567  .  18
1  ,536  .  14
7  ,485  .49
1 ,512 .38
11527 .29
1  , 435  . 53
1  ,389  .  75
r , 152 .54

905 .89
3  ,696  .  85
7 ,848 .42

$20  , 87  4 .36

PENATTY &
INTEREST TOTAI

tax l iab l i ty  was predicated on an

$2 , r92 .06
2 ,308 .96
2 ,429 .12
2 ,334 .93
2 ,273 .38
2 ,208 .07
2 ,729 .80
1 ,923 .67
1 ,778 .88
1 ,4A6 .O9
1  , 050 .83
4 ,066 .53
r , 848 .42

$27  ,  B9o

est imate s ince the audi

$  830 . s3
847 .59
861  . 94
798 .79
727  . 89
695  .69
608  .5  1
488 .08
389 .  13
253  .55
r44.94
369 .68
-0 -

{7;01632

o f

o f

the opinion that the corporate pet iLioner did not have proper docume

i ts  bus iness  t ransac t ions .

4 .

se r ies  o f

The est imate was based on a previous audit  which had been made

prior years other than the years in issue.

The aud i t  in  i ssue here in  was conducted  May 17 ,  L977.

fo r  a

J .

it went

fo r

t  a l s o

us iness

equired

5 .

6. The corporate pet i t ioner 's accountant and sole witness, Steven

Greenberg, CPA prepared i ts sales tax returns for the period 1974 unt i l

ou t  o f  bus iness  in  1977.

7. Mr. Greenberg was retained by the corporate pet i t ioner not onl

the preparat ion of sales tax returns for the periods of t ime in issue b

for the purpose of creat ing a set of  books based on the history of the

Lhat transpired in the store. rn creat ing the books Mr. Greenberg was
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to  and d id ut i l ize the ev idence or  documents that  were avai lable to h i

as bank s latements,  weekry and dai ly  cash regis ter  sa les tapes and any

th i rd par ty  data that  would have been avai lable.  such as cancel led c

The books were kept,  inventor ies were made and al l  tax returns were p

and f i led ;  a l l  based on  the  same in fo rmat ion .

8 .  The  cash  reg i s te r  t apes ,  t he  co rpo ra te  books ,  t he  bank  s ta t

invoices from suppl iers were al l  rnaintained in the store. Al legedly,  a

these records were destroyed during a f i re which occurred in October 19

9.  The corpora te  pe t i t ioner 's  w i tness  d id  no t  o f fe r  any  reason as

the taxpayer did not maintain any books and records for the period of t

subsequent to the f i re.

records  g iven to  h im were  bas ica l l y  Mr .  Greenberg 's  worksheets  fo r  the

7974 and' 1975 and a cash receipts and cash disbursements sr i lnmary showi

monthly f igures for sales and purchases for 1976. I t  was also the audi

pos i t ion  tha t  Mr .  Greenberg 's  worksheets  were  ser f -serv ing .

11.  The test imony of  corporate pet i t ionerrs wi tness d id not  ind ica

whether  he had r rcer t i f ied"  the accuracy of  the records f rom which the s

informat ion i l lust rated on the worksheets had been taken and the return

prepared. Moreover,  a request by the auditor for source documents to

the accuracy of the summary information shown on the worksheet for 1976

complied with.

12.  However,  the audi tor  admit ted that  had he examined the corpor

pet i t ioner 's  corpora te  income tax  re tu rns ,  a long w i th  Mr .  Greenberg 's

and that had he considered Mr. Greenbergrs notat ions on his copies of t

corporate sales and use tax returns, that he may have possibry come to

10.  The audi tor  est imated the asser ted tax def ic iencv because he s id the

,  such

ther

s ,  e t c .

a red

ts and

l o f

6 .

to why
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r t  s
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was not.
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more



accuraLe aud i t ,  bu t

appropriate than the

13.  The aud i to r
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on the other hand he did not think such a method w s more

method which he employed.

did not make any efforL to examine any of the do

. Greenberg put in evidence during the hearing,

n t s ,

re]-n.

t the

t

i to r

re not

was

rh

nat ion

r e c o r d s ,  e t c .  t h a t  M r

CONCLUSIONS OF LA!'

A. That the pet iLioners fai led to sustain the burden of proving

asser ted  t .ax  de f ic iency  is  incor rec t .

B. That even i f  the auditor had examined the documents, records,

ceLera that pet i t ioner put in evidence during the hearing herein the a

st i l l  would not have been able to determine the tax l iabi l i ty as they

support ing documents to ver i fy the accountant 's f igures.

C.  That  the  Tax  Law sec t ion  1138 prov ides  as  fo l lows:

' tS1138.  Determinat ion  o f  tax .

(a ) ( t )  I f  a  re tu rn  requ i red  by  th is  a r t i c le  i s  no t  f i l ed ,
or i f  a return when f i led is incorrect or insuff ic ient,  the
amount of tax due shal l  be determined by the tax commission
from such information as may be avai lable. I f  necessary,
the tax may be est imated on the basis of external indices. .  .  "

D. That the Audit  Divis ion's determinat ion of addit ional taxes d

determined "from such information as may be avai lablett ,  in accordance w

s e c t i o n  1 1 3 8 ( a ) ( 1 )  o f  t h e  T a x  l a w .

E. That the pet. i t ion herein is denied and that the Not ice of Dete

and Demand for Payment of Sales and Use Taxes Due is sustained.

DATED: Albany, New York STATE TAX COMMISSION

i,0v 0 g 1gg2
han,

COMMI
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

R & G O u t f i t t e r s ,  I n c .
and Estate of Bernard Rosenthal AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Period
3/1 /74  -  4 /7s /77 .

State of New York
County of Albany

,Jay Vredenburg, being duly sworn, deposes and says that he is an
of the Department of Taxat ion and Finance, over 18 years of age, and t
the 9th day of November, 1982, he served the within not ice of Decision

ployee
t o n

cer t i f ied  mai l  upon R & G 0ut f i t te rs ,  fnc .  ,  and Es ta te  o f  Bernard  Rosen ha
o f

1 ,
inthe pet i t . ioners in the within proceeding, by enclosing a true copy the

secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

R & G O u t f i t t e r s ,  f n c .
and Estate of Bernard Rosenthal
c /o  2  Her r icks  Ave.
lawrence,  NY 11559

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed
(post off ice or off ic ial  depository) under the exclusive care and
the United States Postal  Service within the State of New York.

wrappe
cus t

1 n a
y o f

r
address

That deponent further says
herein and that.  the address set
o f  the  pe t i t ioner .

Sworn to before me this
9th day of November, 1982.

address is  the  pe t i t i
wrappe is the last known

that the said
fo r th  on  sa id

/ ' - - - - - - .  "  
- - '  

: '  1 1
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STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the Matter of the
o f

R & G Outf i t ters
and Estate of Bernard

Pet i t ion

,  I n c .
Rosenthal AFFIDAVIT OF MAI ING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  3 1 1 / 7 4  -  4 / 1 , 5 / 7 7 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an
of the Department of Taxat ion and Finance, over 18 years of age, and th
the 9th day of November, 1982, he served the within not ice of Decision
cert i f ied mai l  upon D. Bernard Hoenig the representat ive of the pet i t io
the within proceeding, by enclosing a true copy thereof in a securely s
pos tpa id  wrapper  addressed as  fo l lows:

D. Bernard Hoenig
Hoenig & Hoenig
170 Broadway
New York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrappe
(post off ice or off ic ial  depository) under the exclusive care and custo
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee
of the pet i t . ioner herein and that the address set forth
last known address of the representat ive of the pet i t io

is the represen
said wrapper

Sworn to before me this
9th day of November, 7982

i imioir'ii;""'

Ioyee
t o n

v
r l n

a l e d

i n a
y o f

at ive
is the


