
STATE OF NET.J YORK

STATE TA"Y COMMISSION

In the Matter of the Pet i t ion

o f

PR0FESSIONAT ACoUSTICS, LTD.
aad JOIIN J. MASSA, II{DIVIDUALLY

for Revision of a Deterninat ioa or for Refund
of Sales and Use Taxes under Art ic les 28 aod 29
of the Tax law for the Period March I ,  1970
through May 31 ,  L978.

DECISION

Pet i t ioners ,  Pro fess iona l  Acous t ics ,  L td . ,  1862 Mul iner  Avenue,  Bronx ,  New

York 10462 and John J. Massa ,  L862 Mul iner Avenue, Bronx, New York 10452, f i led

a pet i t ion for revision of a determinat ion or for refund of sales and use taxes

under Art ic les 28 and 29 of the Tax Law for the period March 1, 1970 through

M a y  3 1 ,  1 9 7 8  ( F i l e  N o .  2 8 4 3 1 ) .

0n May 29, 1982, pet i t ioners, by their  represeatat ive, David Schi l ler,

CPA, reguested submission of this matter to the State Tax Comnission thereby

waiving an oral  hearing. Pet i t ioners were given uqt i l  July 20, L982 to submit

further written argunent, counsel for the Audit, Division was given until

August 17, 1982 to submit a wri t ten agrument and pet i t , ioners were given unt i l

August 31, 1982 to reply to the Audit  Divis ion's argument.  After due considerat ion

of the ent ire f i le and arguments submitted, the State Tax Comission renders

the fol lowing decision.

ISSI]ES

I.  I , lhether pet i t ionersr I 'Mot, ion to Str ike" was properly made.

I I .  Wtrether the Audit  Divis ion properly determined addit ional sales taxes

due from Professional Acoust ics, Ltd. and John J. Massa for the period March 1,

1970 th rough May 31 ,  1978.



I I I .

o f  100

'2-

Whether the Audit  Divis ion properly appl ied a taxable sales percentage

percent .

FI}IDINGS OF FACT

1. Pet i t ioners f i led a "Motion to Str iker dated August 4, 1982 which

sought to str ike from the record a Benorandun dat,ed JuIy 20, L982 of Kevin A.

Cahi l l ,  Esg. which niainized the relevance of certain correspondence received

by the Department of Taxat ioo and Finance from pet i t ioners'  representat ive,

David Schi l ler,  aad also transmit ted the correspondeace to the Tax Appeals

Bureau. Mr. Schi l ler did not serear to the truth of the al legat ions in his

mot ion  papers .

2 .  0n  August  20 ,  L978,  the  Sa les  Tax  Bureau issued to  pe t i t ioner ,  Pro fes-

s iona l  Acous t ics ,  l td .  (here ina f te r ,  "Pro fess iona l  Acous t ics" ) ,  th ree  no t ices

of detertnination and demand for pa)rytent of sales and use taxes due in the

a m o u n t s  o f  ( 1 )  $ 1 2 , 5 5 5 . 0 0  i n  t a x ,  p l u s  $ 6 2 7 . 7 5  i a  p e a a l t y ,  p l u s  $ 9 , 5 3 9 . 0 0  i n

in te res t  fo r  the  per iod  March  1 ,  1970 th rough August  31 ,  L973;  (2 )  $L4,570.00

in  tax ,  p lus  $3 ,613.50  in  pena l ty ,  p lus  $5 ,283.00  in  in te res t  fo r  the  per iod

September  1 ,  1973 th rough February  28 ,  7977;  and (3 )  95 ,400.00  in  tax ,  p lus

$548.00  in  pena l ty ,  p lus  $432.00  in  in te res t  fo r  the  per iod  March  1 ,  1977

through May 31, 7978. 0n August 20, 1978, three not ices of determinat ion and

demaod for pa;rment of sales and use taxes due were also issued to pet i t ioner,

John J. Massa, in the satre amounts and for the same periods as described above

for Professiooal Acoust ics. John J. Massa vJas issued the not ices as he was

deemed a responsible f inaocial  of f icer of Professional Acoust ics.

3. Aa auditor from the Audit Division examined monthly bank statements of

Pro fess iona l  Acous t ics  fo r  October ,  1977,  November ,  I977,  and January ,  I978

through March, 1978. The auditor requested the fol lor* ing records which pet i t ioners
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fai led to make avai lable: geBeral ledger,  cash

sales aad purchase journals,  federal  income tax

cer t i f i ca tes ,  purchase and sa les  iavo ices .

receipts, cash disbursenents,

returns, capital improvement

4.  The Aud i t .  D iv is ion  made es t imated assessments  us ing  $54r000.00  per

year as gross sales which was arr ived aL as fol lows: Net prof i t  per year was

est imated at $25,000 and expenses were est imated at $11,000 together total l ing

$36,000 in  g ross  pro f i t s .  Gross  sa les  o f  $541000 were  es t ina ted  by  add iag

cos ts  o f  goods  so ld  o f  $181000,  wh ich  was one-Lh i rd  o f  the  gross  sa les ,  to

gross  pro f i t s .  Schedu le  D o f  the  Aud i t  D iv is ion 's  f ie ld  aud i t  repor t  s ta tes

that "since there r /ere no records avai lable, above est imaLes were used by team

Ieader Carucci ,  based upon his experiences. "  There is no clear evidence in the

record to indicate whv the avai lable bank statements r ,rere not used to est i -mate

any taxes due.

5. The Audit .  Divis ion appl ied a taxable sales percentage of 100 perceot

resu l t ing  in  $54r000 per  year  as  taxab le  sa les .

6 .  The p lace  o f  bus iness  o f  Pro fess iona l  Acous t ics  was ia  Joho J .  Massa 's

home, and i t  employed one or two persons as needed. In a let ter dated Novenber 20,

1979 from John J. Massa to the New York State Sales Tax Divis ion, Bronx Distr ict

Offrce, Professional Acoust ics was described as doiog "predoninaaLly new

instal lat ions of drywal l  part i t ions and cei l ings I  acoust ical  cei l ings and also

instal lat ion of new vinyl  asbestos f loors, new ceramic t i les and instal lat iou

of new carpentry and hardware.. . t r .  Pet i t ioners contend that 100 percent.  of

Professional Acoust icrs sales were for capital  improvements, and John J. i lassa

ln the above let ter stated that i lProfessional Acoust ics Ltd. pays sales tax on

aII  purchases for these jobs and does not col lect auy sales tax on any of i ts

conLracts.r f  However,  pet i t iooers did not present as evidence any cert i f icates
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of capital improvement nor other docunentary evidence showing that aoy sales

were for capital  improvements.

7. Pr ior to the i -ssuance of the noLices of deterninat ion and demand for

palrnent of sales and use taxes due on August 20, L978, Professional Acoust ics

did not f i le New York State and local sales and use tax returns for the period

March 1, 1970 through May 31, 1978 except for a f i l ing dated January 28, 1978

for the period ended November 30, 1977 which showed $31000 gross sales aod ao

taxab le  sa les .  Pet i t ioners '  representa t ive ,  Dav id  Sch i l le r ,  C .P.A. ,  con tends l

that he f i led sales tax returns for al l  quarters beginning November, 1973 unt i l

February  28 ,  1978 on  beha l f  o f  Pro fess iona l  Acous t ics  on  February  10 ,  Lg82

which showed no taxable sales for any quarter and the fol lowing gross sales and

serv ices :

SAIES TAX PERIOD GROSS SAIES AND SERVICE

Pet i t ioners '  representa t ive
an Audit  Divis ion Distr ict
with the ent ire f i le.

coutended that the
0f f  ice I  copi-es were

November 1973 to February 1974
March 1974 Eo May 1974
June 1974 to Augusc 1974
September L974 Lo November 1974
Decenber I974 to February 1975
March 1975 to May 1975
June 1975 to August 1975
September 1975 to November 1975
December 1975 to February 1976
March 7976 to lTay 1976
June 1976 to August 1975
Septenber 1976 to Novenber 1976
December L976 to February 1977
March 7977 Lo tTay 1977'
June 1977 to August 1977
Septenber 1977 to Novenber 1977
December 1977 t-o February 1978

$  2 ,022 .63
$  3 ,235  .  00
$  2 ,200 .00
$  3 ,335  . 00
$  10  ,350  .  75
$20  ,204 .  oo
$25,229.64
$ 15 ,322 .  00
$  12 ,555  .  00
$13 ,735 .00
$  15  ,325  .52
$12  , 740 .  49
$  9 ,375 .00
$  19  , 868 .53
$17 ,405 .04
$  4 ,748 .96
$  700 .00

returns were f i led with
submitted to be considered
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8. Professional Acoust ics began business ia 1970 according to the cert i f icate

of authori ty to col lect sales and use taxes signed by John J. Massa on Septenber 11,

1977,  and the  cer t i f i ca te  o f  incorpora t ion  o f  Pro fess iona l  Acous t ics  was f i led

on July 30, 1970. However,  pet i t ioners al leged in their  perfected pet i t ion

dated  October  6 ,  1981 tha t  "Pro fess iona l  Acous t ics ,  L td . ,  a  dones t ic  corpora t ion ,

organized 7970, lay inact ive and dormant unt i l  1974." To confuse the natter

further,  pet i t ioners in their  " l tot ion to Str ike' t  dated August 4, 1982 contended

tha t  " ( t )he  corpora t ion  fo rmed 7 /30 /1970 was 'd isso lved by  proc lanat ion  12176/1974 ' . "

In  fac t ,  the  cer t i f i ca te  o f  incorpora t ion  o f  Pro fess iona l  Acous t ics ,  L td .  was

dissolved by proclamation of the Secretary of State publ ished oo Decernber 16,

1974, pursuant to Tax Law $203-A, "Dissolut ion of del inquent business coqporat ions",

which authorizes the Department of State to dissolve business corporat ioas that

have been del inquent in the payment of corporate taxes. John J. Massa was

president of Professional Acoust ics during i ts corporate existence and coot inued

to do business under such name afLer i ts dissolut ioo as a corporat ion by the

Secre tary  o f  S ta te .

CONCLUSIONS Otr' LAT.?

A. That petitioners' rtMotion to Strike" the memorandum subnitted by

counsel for the Audit  Divis ion is inproper since there is ao basis in law or

regulat ion for a not ion to str ike the wri t teo argument of an opposing couasel.

B. That the deterninal ion of gross sales and the tax thereon etas ascertained

fron such infornat ion that was avai lable in accordance with Tax Law sect ion

1138(a).  Gross sales and the tax thereoo were properly esLimated since pet i t ioners

fai led to make adequate records avai lable. However,  the gross sales reported

by pet i t ioners oa February 10, 7982, as descr ibed in Finding of Fact 7,  average

approxiruately $43r500 per year or approximately $10r875 per sales tax quarter



- 6 -

as compared to yearly gross sales est inated by the Audit  Divis ion of $541000 or

$131500 per sales tax quarter.  I t  is reasooable to use the average reported

gross  sa les  o f  $10,875 per  sa les  tax  quar te r  fo r  purposes  o f  caLcu la t ing  sa les

tax def ic iency for the period in issue rather than the gross sales est imated by

the Audit  Divis ion; al though we note that the reported sales substaat iate the

reasonableoess of the est inated assessment.

C.  That  Tax  Law sec t ion  1105(c) (3 )  i .uposes  a  tax  on  rece ip ts  f ron  the

serv ice  o f  ' r ( i )ns t .a l l ing  tang ib le  persona l  p roper ty . . .  except  fo r  ins ta l l ing

property which, when instal led, wi l l  consLitute an addit ion or capital  inprove-

ment  to  rea l  p rop€r ty ,  p roper ty  o r  land . . . " .

D. That pursuant to Tar Law sect ion 1132(c),  the burden of proving that

any receipt is not t .axable is upon the pet i t ioners.

E .  Tbat  pe t i t ioners '  con ten t ion  tha t  100 percent  o f  Pro fess iona l  Acous t ics '

sales were for capital improvements was not substantiated by docr:mentary or

other credible evidence, which evidence is necessary to sustain their  burden of

proof.  For example, pet i t ioners fai led to provide any evidence, other than the

af f idav i t  o f  John J .  Massa,  tha t  Pro fess iona l  Acous t ics  pa id  sa les  tax  to  i t s

suppl iers;  nor did they present any evidence Lo show that their  sales were for

capital  improvemeot contract work. For example, proof from customers or copies

of contracts with customers were not preseated in support  of  their  posi t ion.

No cert i f icates of capital  improvenent rdere presented. Given this fai lure by

pet i t ioners to present suff ic ienE evidence in support  of  their  content ion that

their  sales were for capital  i .mprovenents, i t  cannot be said that i t  was

arbi trary or capric ious for the Audit  Divis ion to use a Laxable sales percentage

of  100 percent .



- 7 -

F .  That  Tax  Law sec t ion  1131(1)  p rov ides  as  fo l lows:

" 'Persons  requ i red  to  co l lec t  tax r  o r  'persons  requ i red  to
col lect any tax inposed by this art ic le '  shal l  include:
every vendor of cangible personal property or services. .  .
Said tern(s) shal l  also include any off icer or erployer of
a  corpora t ion . . .  who as  such o f f i cer  o r  employee is  under  a
duty to act for such corporat ion ia complying with any
r e g u i r e m e n t  o f  t h i s  a r t i c 1 e . . . " .

G.  That  Tax  Law sec t ion  1133(a)  p rov ides  in  par t ,  as  fo l lows:

"(E)very person reguired to col lect any tax iuposed by th: is
art ic le shal l  be personal ly l iable for the tax inposed,
col lected or required to be col lected under tbis art ic le."

Therefore, John J. Massa as president of Professioaal Acoust ics is personal ly

l iable for the sales tax that the corporat ion was required to col lect up to

Decenber  16 ,  1974 when Pro fess iona l  Acous t ics  was d isso lved by  proc lamat ion  o f

the Secretary of State because i t  was del inquent in the payrnent of corporate

taxes. For the period Decenber 16, 1974 through May 31, L978, John J. Massa is

personal ly l iable for the sales tax that he was required to col lect as a vendor

who did business under the name of Professional Acoust ics. I t  is no defense

against his personal l iabi l i ty that the corporat ion had beec dissolved by the

Secretary of State. However,  l iabi l i ty for sales Lax loay not be inposed

against the corporat ion, Professional Acoust ics, for the period after i t  had

been d isso lved.

H. That ful1 statutory penalty and interest was properly imposed in

accordaace with Tax law sect ion 1145 as reasonable cause for waiver of that

amount over and above minimum statutory interest was not demonstrated.

I .  That  s ince  Pro fess iona l  Acous t ics  d id  no t  f i l e  i t s  cer t i f i ca te  o f

incorporat ion with the Department of State unt i l  July 30, 1970, i t  is reasonable

to ass"rne that i t  d id not commence substant ial  business act iv i t ies unt i l  such

date. Therefore, i t  was not reasonable for the Audit  Divis ion to determine and
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demand sales taxes for the period from March 1, 1970 unt i l  July 30, 1970.

Consequent ly,  taxes, penalty and interest should not have been determined and

denanded for the period from March 1, 1970 uat i l  July 30, 1970. I t  should be

noled that pet i t ioners fai led Lo present suff ic ieot evidence to show that the

business was inact ive uat i l  L974 as they contended.

J. That the f 'Mot ion to Str ike" is deniedl that the pet i t ion of Professioaal

Acoustics and John J. Massa is granted to the exteat indicated in Conclusions

of Law "B",  "G'r  and ' r l ' r '  that the Audit  Divis ion is hereby directed to modify

accordingly the notices of determination aad demand for paJmeot of sales and

use t ,axes due issued on August 20, 1978; and that,  except as so granted, the

pet i t ion is in al l  other respects denied.

DATED: {}!aoy, {ew York

DEC 2 41982
It cTt"ru

SSIO



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

December 24, 7982

Pro fess iona l  Acous t ics ,  l td .
and John J. Massa, Individual ly
1862 Mul iner Ave-
Bronx, NY 7A462

Gentlemen:

P1ease take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. .  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone # (518) 457-207A

Very t ru ly  yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Dav id  Sch i l le r
160 Broadway
New York, NY 10038
Taxing Bureauts Representat ive
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