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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

PROtr',ESSIONAt ACOUSTICS, tTD.
and JOIIN J. MASSA, INDIVIDUATLY

for Revision of a Determinat ion or for Refund
of Sal-es and Use Taxes under Art ic les 28 and 29
of the Tax Law for the Period March I ,  7970
through May 31 ,  1978.

DECISlON

Pet i t ioners ,  Pro fess iona l  Acous t ics ,  L td . ,  1862 Mul iner  Avenue,  Bronx ,  New

York 10462 and John J. Massa, 7862 Mul iner Avenue, Bronx, New York 10462, f i led

a pet i t ion for revision of a determinat ion or for refund of sales and use taxes

under Art ic les 28 and 29 of the Tax Law for the period March 1, 1970 through

May 31 ,  7978 (Fi le No. 28437).

On May 29 ,  1982,  pe t i t ioners ,  by  the i r  representa t ive ,  Dav id  Sch i l le r ,

CPA, request.ed submission of this matter to the State Tax Commission thereby

waiving an oral  hearing. Pet i t ioners were given unt i l  July 20, 1982 to submit

further wri t ten argument,  counsel for the Audit  Divis ion was given unt i l

August 17, 7982 to submit a wri t ten agrument and pet i t ioners were given unt i l

August 31, 1982 to reply to the Audit  Divis ion's argument.  After due considerat ion

of the ent ire f i le and arguments submitted, the State Tax Commission renders

the  fo l low ing  dec is ion .

ISSI.]ES

I.  Whether pet i t ioners'  ' rMotion to Str ike" was properly made.

I I .  I r thether the Audit  Divis ion properly determined addit ional sales taxes

due f rom Pro fess iona l  Acous t ics ,  l td .  and John J .  Massa fo r  the  per iod  March  1 ,

1970 Lhrough May 31 ,  7978.
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I I I .  Whether the Audit  Divis ion properly appl ied a taxable sales percentage

of  100 percent .

FINDINGS OF FACT

1. Pet i t ioners f i led a "Motion to Str ike" dated August 4, 1982 which

sought to str ike from the record a memorandum dated July 20, 7982 of Kevin A.

Cahi l l ,  Esq. which minimized the relevance of certain correspondence received

by the Department of Taxat ion and Finance from pet i t ioners'  representat ive,

David Schi l ler,  and also transmit ted the correspondence to the Tax Appeals

Bureau. Mr. Schi l ler did not swear to Lhe truth of the al legat ions in his

mot ion  papers .

2 .  On August  20 ,  1978,  the  Sa les  Tax  Bureau issued to  pe t i t ioner ,  Pro fes-

s iona l  Acous t ics ,  l td .  (here ina f te r ,  "Pro fess iona l  Acous t ics" ) ,  th ree  no t ices

of determinat ion and demand for payment of sales and use taxes due in the

a m o u n t s  o f  ( 1 )  $ 1 2 , 5 5 5 . 0 0  i n  t a x ,  p l u s  $ 6 2 7 . 7 5  i n  p e n a l r y ,  p l u s  9 9 , 6 3 9 . 0 0  i n

in te res t  fo r  the  per iod  March  1 ,  1970 th rough August  31 ,  1973;  (2 )  $74,670.00

in  tax ,  p lus  $31613.50  in  pena l ty ,  p lus  $5  1283.00  in  in te res t  fo r  the  per iod

SepLember  1 ,  1973 th rough February  28 ,7977;  and (3 )  $5 ,400.00  in  tax ,  p lus

$648.00  in  pena l ty ,  p lus  $432.00  in  in te res t  fo r  the  per iod  March  1 ,  7977

through May 31, 7978. 0n August 20, 1978, three not ices of determinat ion and

demand for palrment of sales and use taxes due were also issued to pet i t ioner,

John J. Massa, in the same amounts and for the same periods as described above

for  Pro fess iona l  Acous t ics .  John J .  Massa was issued the  no t ices  as  he  was

deemed a  respons ib le  f inanc ia l  o f f i cer  o f  Pro fess iona l  Acous t ics .

3. An auditor f rom the Audit  Divis ion examined monthly bank statements of

Pro fess iona l  Acous t ics  fo r  October ,  7977,  November ,  7977,  and January ,  7978

through March, 1978. The auditor requested the fol lowing records which pet i t ioners
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f a i l ed  t o  make  ava i l ab le :  gene ra l  l edge r ,  cash  rece ip t s ,  cash  d i sbu rsemen ts ,

sales and purchase journals,  federal  income tax returns,  capi ta l  improvement

ce r t i f i ca tes ,  pu rchase  and  sa les  i nvo i ces .

4.  The Aud i t  D iv is ion  made es t imated assessments  us ing  $54r000.00  per

year  as  g ross  sa les  wh ich  was ar r i ved  a t  as  fo l lows:  Net  p ro f i t  per  year  was

es t imated a t  $25,000 and expenses  were  es t imated  a t  $11,000 together  to ta l l ing

$36r000 in  g ross  pro f i t s .  Gross  sa les  o f  $54,000 were  es t imated  by  add ing

cos ts  o f  goods  so ld  o f  $181000,  wh ich  was one- th i rd  o f  the  gross  sa les ,  to

gross  pro f i t . s .  Schedu le  D o f  the  Aud i t  D iv is ion 's  f ie ld  aud i t  repor t  s ta tes

that "since there ldere no records avai lable, above est imates were used by team

leader Carucci ,  based upon his experiences. ' r  There is no clear evidence in the

record to indicate why Lhe avai lable bank statements were not used to est imate

any taxes due.

5. The Audit  Divis ion appl ied a taxable sales percentage of 100 percent

resu l t ing  in  $54r000 per  year  as  taxab le  sa les .

6 .  The p lace  o f  bus iness  o f  Pro fess iona l  Acous t ics  was in  John J .  Massa 's

home, and i t  employed one or two persons as needed. In a let ter dated November 20,

1979 from John J. Massa to the New York State Sa1es Tax Divis ion, Bronx Distr ict

Off ice, Professional Acoust ics was described as doing "predominant ly new

instal lat ions of drywal l  part i t ions and cei l ings I  acoust ical  cei l ings and also

ins ta l la t ion  o f  new v iny l  asbes tos  f loors ,  new ceramic  t i les  and ins ta l la t ion

of  new carpent ry  and hardware . . . " .  Pe t i t ioners  conLend tha t  100 percent  o f

Pro fess iona l  Acous t ic rs  sa les  were  fo r  cap i ta l  improvements ,  and John J .  Massa

in the above let ter stated that rrProfessional Acoust ics Ltd. pays sales tax on

al l  purchases for these jobs and does not col lect any sales tax on any of i ts

cont rac ts . "  However ,  pe t i t ioners  d id  no t  p resent  as  ev idence any  cer t i f i ca tes
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of capital improvement nor other document.ary evidence showing that. any sales

were for capital  improvements.

7. Pr ior to the issuance of the not ices of determinat ion and demand for

payment of sales and use taxes due on August 20, 7978, Professional Acoust ics

did not f i le New York State and local sales and use tax returns for the period

March 1, 1970 through May 31, 1978 except for a f i l ing dated January 28, 7978

for the period ended November 30, 1977 which showed $3,000 gross sales and no

taxab le  sa les .  Pet i t . ioners '  representa t ive ,  Dav id  Sch i l le r ,  C .P.A. ,  con tends l

that he f i led sales tax returns for al l  quarters beginning November, 1973 unt i l

February  28 ,  1978 on  beha l f  o f  Pro fess iona l  Acous t ics  on  February  10 ,  19Bz

which showed no taxable sales for any quarter and the fol lowing gross sales and

s e r v i c e s :

SAIES TAX PERIOD GROSS SAIES AND SERVICE

November 7973 to February
March 7974 t-o llay 1974
June 1974 to August 1974
September I974 Lo November
December L974 to February
March 1975 to May 1975
June 1975 to August 1975
September 1975 to November
December 1975 to February
March 7976 Lo llay 1976
June 1976 to August 1976
September 1976 to November
December L976 to February
March L977 Lo lTay 1977
June 1977 to August 1977
September 1977 Lo November
December 1977 to Februarv

$  2 ,O22 .63
$  3 ,235  .  00
$  2 ,200 .00
$  3 ,335 .oo
$  10 ,360 .  75
$20 ,204 .00
$25 ,229  .64
$ 15 ,322 .  00
$12 ,666 .00
$  13  ,735  .  o0
$  15  , 325  . 52
$ r2 ,740  . 49
$  9 ,375 .00
$  19  , 868 .53
$ r7  , 406 .04
$  4 ,748 .96
$  700 .00

returns were f i led with
submitt .ed to be considered

197 4

797 4
7975

7975
1976

797 6
r977

7977
1.978

Peti t ionerst representat ive
an Audit  Divis ion Distr ict
with the ent ire f i le.

contended that the
Of f i ce  I  cop ies  we re
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8 .  Pro fess iona l  Acous t ics  began bus iness  in  1970 accord ing  to  the  cer t i f i ca te

of authori ty to col lect sales and use taxes signed by John J. Massa on September 11,

7977, and the cert i f icate of incorporat ion of Professional Acoust ics was f i led

on JuIy 30, 797O. However,  pet i t ioners al leged in their  perfected pet i t ion

dated  October  6 ,  1981 tha t  "Pro fess iona l  Acous t ics ,  L td . ,  a  domest ic  corpora t ion ,

organized. 7970, Iay inact ive and dormant unt i l  7g74." To confuse the matter

further,  pet i t ioners in their  "Motion to Str ike" dated August 4, 1982 contended

tha t  r r ( t )he  corpora t ion  fo rmed 7 /30 /1970 was 'd isso lved by  proc lamat ion  12 /16 /1974 ' . "

In  fac t ,  the  cer t i - f i ca te  o f  incorpora t ion  o f  Pro fess iona l  Acous t ics r  l , td .  was

dissolved by proclamation of the Secretary of State publ ished on December 16,

I974,  pursuant  to  Tax  law $203-4 ,  "D isso lu t ion  o f  de l inquent  bus iness  corpora t ions" ,

which authorizes the Department of State to dissolve business corporat ions that

have been del inquent in the payment of corporate taxes. John J. Massa was

president of Professional Acoust ics during i ts corporate existence and cont inued

to do business under such name after i ts dissolut ion as a corporat ion by the

Secre tarv  o f  S ta te .

CONCLUSIONS OF I,AW

A. That pet i t ioners'  f tMot ion to Str ike" the memorandum submitted by

counsel for the Audit  Divis ion is improper since there is no basis in law or

regulat ion for a motion to str ike the wri t ten argument of an opposing counsel.

B. That the determinaLion of gross sales and the tax thereon was ascertained

from such information that was avai lable in accordance with Tax Law sect ion

1138(a) .  Gross  sa les  and the  tax  thereon were  proper ly  es t imated  s ince  pe t i t ioners

fai led Lo make adequate records avai lable. However,  the gross sales reported

by pet i t ioners on February 10r 1982, as descr ibed in Finding of Fact 7,  average

approximately $43r500 per year or approximately $10,875 per sales tax quarter
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as compared to yearly gross sales est imated by the Audit  Divis ion of $54r000 or

$131500 per sales tax quarter.  I t  is reasonable to use the average reported

gross  sa les  o f  $10r875 per  sa les  tax  quar te r  fo r  purposes  o f  ca lcu la t ing  sa les

tax def ic iency for the period in issue rather than the gross sales est inated by

the Audit Division; although we note that the reported sales substantiate the

reasonab leness  o f  the  es t imated  assessment .

C.  That  Tax  law sec t . ion  1105(c) (3 )  imposes  a  tax  on  rece ip ts  f rom the

serv ice  o f  " ( i )ns ta l l ing  tang ib le  persona l  p roper ty . . .  excep!  fo r  ins ta l l ing

property which, when instal led, wi l l  const i tuLe an addit ion or capital  improve-

m e n t  t o  r e a l  p r o p e r t y ,  p r o p e r t y  o r  l a n d . . . " .

D. That pursuant to Tax Law sect ion 1132(c),  the burden of proving that

any receipt is not taxable is upon the pet i t ioners.

E .  That  pe t i t ioners '  con ten t ion  tha t  100 percent  o f  Pro fess iona l  Acous t ics '

sales were for capital  improvements was not substant iated by documentary or

other credible evidence, which evidence is necess ary to sustain their  burden of

proof.  For example, pet i t ioners fai led to provide any evidence, other than the

af f idav i t  o f  John J .  Massa,  tha t  Pro fess iona l  Acous t ics  pa id  sa les  tax  to  i t s

suppl iers;  nor did they present any evidence to show that their  sales were for

capital  improvement contract work. For example, proof from customers or copies

of contracts with customers were not presented in support  of  their  posi t ion.

No cert i f icates of capital  improvement were presented. Given this fai lure by

pet i t ioners to present suff ic ient evidence in support  of  their  content ion that

their  sales were for capital  improvements, i t  cannot be said that i t  was

arbi trary or capric ious for the Audit  Divis ion to use a taxable sales percentage

of  100 percent .
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That  Tax  Law sec t ion  1131(1)  p rov ides  as  fo l lows:

t t tPersons  requ i red  to  co l lec t  tax t  o r  tpersons  requ i red  to
co l lec t  any  tax  imposed by  Lh is  a r t i c le '  sha l l  inc lude:
every vendor of tangible personal property or services. .  .
Sa id  te rm(s)  sha l l  a lso  inc lude any  o f f i cer  o r  employer  o f
a corporat ion.. .  vrho as such off icer or employee is under a
duty to act for such corporat ion in complying with any
r e q u i r e m e n t  o f  t h i s  a r t i c l e . . . " .

That  Tax  law sec t ion  1133(a)  p rov ides  in  par t ,  as  fo l lows:

"(E)very person required to col lect any tax imposed by this
art ic le shal l  be personal ly l iable for the tax imposed,
co l lec ted  or  requ i red  to  be  co l lec ted  under  th is  a r t i c le . "

There fore ,  John J .  Massa as  pres ident  o f  Pro fess iona l  Acous t ics  i s  persona l ly

I iable for the sales tax that the corporat ion was required to col lect up to

December  16 ,  1974 when Pro fess iona l  Acous t ics  was d isso lved by  proc lamat ion  o f

the Secretary of State because i t  was del inquent in the payment of corporate

taxes. For the period December \6,  1974 t .} l ' rough May 31, 1978, John J. Massa is

personal ly l iable for the sales tax that he was required to col lect as a vendor

who did business under the name of Professional Acoust ics. I t .  is no defense

against his personal l iabi l i ty that the corporat ion had been dissolved by the

Secretary of State. However,  l iabi l i ty for sales tax may not be imposed

aga ins t  the  corpora t ion ,  Pro fess iona l  Acous t ics ,  fo r  Lhe per iod  a f te r  i t  had

been d isso lved.

H. That ful l  statutory penalty and interesL was properly imposed in

accordance with Tax Law sect ion 1145 as reasonable cause for waiver of that

amount over and above minimum statutorv interest was not demonstrated.

I .  That  s ince  Pro fess iona l  Acous t ics  d id  no t  f i l e  i t s  cer t i f i ca te  o f

incorporat ion with the Department of State unt i l  July 30, 7970, i t  is reasonable

to assume that i t  d id not comnence substant ial  business act iv i t ies unt i l  such

date. Therefore, i t  was not reasonable for the Audit  Divis ion to determine and

F .

G .
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demand sales taxes for the period from March 1, 1970 unt i l  July 30, 7970.

Consequent ly,  taxes, penalty and interest should not have been determined

demanded for the period from March 1, 1970 unt i l  July 30, 7970. I t  should

noted that pet i t ioners fai led to present suff ic ient evidence Lo show that

business was inact ive unt i l  1974 as thev contended.

J. That the rrMotion to Str ike" is deniedl that the pet i t ion of Professional

Acoust ics and John J. Massa is granted to the extent indicated in Conclusions

of  law ' tBr ' ,  r rc r r  and ' t f " ;  tha t  the  Aud i t  D iv is ion  is  hereby  d i rec ted  t .o  mod i fy

accordingly the not ices of determinat ion and demand for payment of sales and

use taxes due issued on August 20, 19781 and that,  except as so granted, the

pet i t ion  is  in  a l l  o ther  respec ts  den ied .

and

be

the

DATED: Albany, l.[ew York

DEC 2 41982
ft cTr +ru
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STATE Otr'NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Pro fess iona l  Acous t ics ,  L td .
and John J. Massa, Individual ly

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax law for the Period
3 1 1 1 7 0 - 5 / 3 7 / 7 8 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 24th day of December, 1982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Pro fess iona l  Acous t ics ,  l td .  and John J .  Massa,  Ind iv idua l l y
the pet i t ioners in the within proceeding, by enclosing a true copy thereof in
a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Pro fess iona l  Acous t ics ,  L td .
and John J. Massa, Individual ly
1862 Mul iner Ave.
Bronx, NY 70462

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post.  of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

i t ioner
known address

(

\ . .
\ ,_ i - -  1

OATIIS PLIRSUANI
SEC?ION r74

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
24Lh day of December, 1982.

AU ED TO INISTEB

that the said addressee is the pet
forth on said wrapper is the last

I

T0 TAX IJAW



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Pro fess iona l  Acous t ics ,  L td .
and John J .  Massa,  Ind iv idua l l y

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax law for the
Per iod  3  /  1  /  7  0 -5  /  31  /  t  g .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 24th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon David Schi l ler the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  l rz rapper  addressed as  fo l lows:

Dav id  Sch i l le r
160 Broadway
New York, NY 10038

and by deposit inS same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cusLody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
24th day of December, 7982.

OATI{S PURSUAI.IT
SECIIOI{  174

IN IS
T0 TAX IIAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 24. 7982

Profess iona l  Acous t ics ,  l td .
and John J. Massa, Individual ly
1862 Mul iner Ave-
Bronx, NY 70462

Gentlemen:

Please t .ake not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review aL the administrat i -ve 1evel.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding j-n court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
d a t e  o f  t h i s  n o t i c e .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone # (518) 457-2070

Very  t ru ly  yours ,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
David Schi l ler
160 Broadway
New York, NY 10038
Taxing Bureaut s Representat ive


