
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ions

o f

PRAM AUTO COLLISION. INC.
and

FRAME AUTO COLLISION. INC.

for  Revis ion of  a Determinat ion or  for  Refund
of  Sales and Use Taxes under Ar t ic les 28 and
29 of  the Tax law for  the Per iod June 1,  1977
th rough  November  5 ,  1973 .

DECISION

Pet i t ioner  Pram Auto Col l is ion,  Inc. ,  71 Denton Avenue,  New Hyde Park,  New

York 11040,  f i led a pet i t ion for  a hear ing to rev iew a determinat ion of  sa les

and  use  taxes  due  unde r  A r t i c l es  28  and  29  o f  t he  Tax  Law (F i l e  No .  15066 ) .

Pe t i t i one r  F rame  Au to  Co l l i s i on ,  I nc . ,  71  Den ton  Avenue ,  New Hyde  Pa rk ,

New York 11040,  f i led a pet i t ion for  a hear ing to rev iew a determinat ion of

sales and use taxes due under Ar t ic les 28 and 29 of  the Tax Law (Fi le  No.

1s06s) .

A formal  hear ing was held before Edward L.  Johnson,  Hear ing Of f icer ,  a t

the of f ices of  the State Tax Commission,  Two [ . ]or ld  Trade Center ,  New York Ci ty ,

on  Janua ry  19 ,1978  and  on  Feb rua ry  7 r  7979 .  Pe t i t i one r  P ram Au to  Co l l i s i on ,

I nc .  appea red  by  Edward  Henry ,  PA .  Pe t i t i one r  F rame  Au to  Co l l i s i on ,  I nc .

appea red  by  O 'B r i en ,  Ca r i e r i  &  Lynch ,  Esqs .  (Robe r t  P .  O 'B r i en ,  and  Joseph  R .

Car ie r i ,  Esqs . ,  o f  counse l ) .  The  Aud i t  D i v i s i on  appea red  by  Pe te r  C ro t t y ,  Esg .

(B ruce  M.  ZaLaman ,  Esq .  ,  o f  counse l ) .

ISSUES

I .  Whether  the Audi t  Div is ion proper ly  est imated the sales tax I iab i l i ty

o f  P ram AuLo  Co l l i s i on ,  I nc .
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I I .  I , r lhether  Frame Auto Col l is ion.  Inc.  is  l iab le for  sa les taxes due f rom

Pram Au to  Co l l i s i on ,  I nc .  pu rsuan t  t o  Lhe  bu l k  sa le  p rov i s i ons  o f  sec t i on

1 1 4 1 ( c )  o f  t h e  T a x  L a w .

FINDINGS OF FACT

1.  Pet i t ioner ,  Pram Auto  Co l l i - s ion ,  Inc .  (Pram)  opera ted  an  au tomobi le

body repair  business located at 71 Denton Avenue, New Hyde Park, New York. 0n

or  abouL November  5 ,  1973 Pram so ld  i t s  bus iness  assets ,  cons is t ing  o f  too ls ,

to  Frame Auto  Co l l i s ion ,  Inc .  (Frame)  fo r  $5 ,500.00 .  The Aud i t  D iv is ion

rece ived no t i f i ca t ion  o f  sa id  sa le  on  or  be fore  Apr i l  17 ,  1974.  Somet ime

thereaf te r ,  Pram a lso  so ld  a  t ruck  to  Frame fo r  $2 ,000.00  on  wh ich  the  sa les

tax was paid by Frame direct ly to the Department of Motor Vehicles at the t ime

of  reg is t ra t ion .  Frame remi t ted  a  bu lk  sa les  tax  o f  $375.00  fo r  the  purchase

of  the  too ls  on  May 7 ,  L974.

2 .  On  Ap r i l  17 ,  1974 ,  t he  Aud i t  D i v i s i on  i ssued  a  No t i ce  o f  C la im  To

Purchaser serv ing not ice to Frame of  a possib le c la im for  New York StaLe and

l o c a l  s a l e s  a n d  u s e  t a x e s .

3.  0n  March  20 ,  1975,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Determinat ion

and Demand for Payment of Sales and Use Taxes Due against Pram and i ts off icers,

John Monaham, President and Ralph Nieto, secretary-treasurer,  covering the

per iod  June 1 ,  I97 I  th rough November  5 ,  1973 fo r  taxes  due o f  $8 ,186.65 ,  p lus

p e n a l t y  a n d  i n t e r e s t  o f  $ 2 , 7 3 8 . 9 0 ,  f o r  a  t o t a l  o f  $ 1 0 , 9 2 5 . 5 5 .

On the same date, a Not ice of Demand for Payment of Sales and Use Taxes

Due against Frame for the ident ical  amount as above in accordance with sect ion

1141(c)  o f  the  Tax  law.  However ,  by  le t te r  da ted  June 17 ,  1976,  sa id  no t ice

was ad jus ted  to  $7 ,500.00 ,  the  to ta l  purchase pr ice  o f  the  bus iness  assets .
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The adjustment ref lects a reduct ion in the

x  7 o l  =  $ 3 8 5 . 0 0  l e s s  t a x  p a i d  o f  9 3 7 5 . 0 0 )

4. Pram executed a consent extending

of sales and use taxes for the period June

t o  M a r c h  2 0 .  1 9 7 5 .

b u l k  s a l e s  t a x  t o  $ 1 0 . 0 0 .  ( $ 5 , 5 0 0 . 0 0

the period of l imitat ion for assessment

1 ,  1971 th rough November  30 ,  7977,

5. The addit ional taxes determined due from Pram were est imated based on

the sales tax returns f i led by Frame which showed gross sales of approximately

twice what Pram reported during the period at issue. Therefore, Pram's report .ed

gross  sa les  o f  $79 1962.00  were  inc reased 100 percent  to  a r r i ve  a t  taxab le  sa les

o f  $ 1 5 9 , 9 2 4 . 0 0  a n d  t a x  d u e  t h e r e o n  o f  $ 1 0 , 7 5 2 . 7 2 .  P r a m  p a i d  t a x e s  o f  $ 2 1 9 6 1 . 0 7 ,

Ieav ing  add i t iona l  taxes  due o f  $7 ,791.65 .  The D iv is ion  a lso  inc reased the

se l l ing  pr ice  o f  the  too ls  by  100 percent ,  resu l t ing  in  add i t iona l  bu lk  sa les

t a x  d u e  o f  $ 3 9 5 . 0 0 .

6. Pet i t ioners have exhibi ted invoices of Pram which total  the sales

shown to be taxable on the sales tax returns of Pram. These are the only

records produced. Pet i t ioners have not produced any sales books or other

records to show al leged nontaxable sales or to provide a check against the

accuracy  o f  these repor ted  sa les .

7. The sale by Pram to Frame did not include any goodwil l  or customers

l ist .  The pr ice paid by Frame was adequate only to cover the physical  Lools

transferred. This was adequately shown by expert  test imony of Mr. Frank Conte,

Pres ident  o f  the  long fs land Auto  Body Repa i rman 's  Assoc ia t ion .

B. The business done by Pram was in no way comparable to the business

done by the purchaser,  Frame. Pram, in the months imnediately pr ior to the

sa le ,  had no  apparent  cus tomers ,  i t s  space was used to  f i x  i t s  employees 'own

automobi les and not for customers'  cars. I t  had already lost the business i t
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had done for  Lhe local  pol ice and f i re  departmenLs

wi th the customers who had done business at  other

Mr .  Es t i za r l ba ,  t he  s tockho lde rs  o f  F rame .

.  Frame started business

locat ions with Mr. Sucari  and

CONCIUSIONS OF LAId

A.  Tha t  sec t i on  1138 (a )  o f  t he  Tax  l aw  p rov ides ,  i n  pa r t ,  t ha t  i f  necessa ry ,

t ax  may  be  es t ima ted  on  the  bas i s  o f  ex te rna l  i nd i ces ,  such  as  s tock  on  hand ,

pu rchases ,  ren ta l  pa id ,  number  o f  r ooms ,  l oca t i on ,  sca le  o f  r en t s  o r  cha rges ,

comparable rents or  charges,  type of  accommodat ions and serv ice,  number of

emp loyees  o r  o the r  f ac to rs .

That  the Audi t  Div is ion.  in  the absence of  adequate books and records was

author ized to est imate the taxes due f rom Pram. However,  pet i t ioners have

shown by a fa i r  preponderence of  the ev idence that  the business conducted by

Frame was not  comparable to that  of  Prams in that  Frame generated far  greater

sales,  therefore,  the addi t ional  taxes determined on the basis  of  such compar ison

was not  accurate.  The sales repor ted by Pram on sales tax returns f i led

reasonably ref lect  the business act iv i t ies.  Accordingly ,  the addi t ional  taxes

o f  $71791 .65  asse r ted  aga ins t  P ram a re  cance l l ed  and  the  bu l k  sa les  t ax  o f

$395.00  is  reduced to  $10.00 ,  the  unpa id  ba lance re fe r red  to  in  F ind ing  o f  Fac t

B. That  the tax l iab i l i ty  of  Frame is  der ivat ive as the purchaser in  a

bulk sale t ransact ion.  Therefore,  s ince the addi t ional  taxes determined due

f rom Pram a re  reduced  to  $10 .00 ,  sa id  t axes  asse r ted  aga ins t  F rame  a re  a l so

reduced accordingly .  Moreover,  the Audi t  Div is ion fa i led to g ive not ice to

Frame of the total amount of taxes which New York State claimed to be due from

Pram wi th in 180 days (changed to 90 days ef fect ive January 1,  1978) f rom

rece ip t  o f  no t i ce  o f  t he  sa le  as  p resc r i bed  i n  sec t i on  1141 (c )  o f  t he  Tax  Law.



- 5 -

C.  That  the  pe t i t ions  o f  Pram Auto  Co l l i s ion ,  Inc .  and Frame Auto  Co l l i s ion ,

Inc. are granted to the extent indicated in Conclusions of law "A" and "B"1

that the Audit  Divis ion is hereby directed to modify the not ices referred to in

Finding of FacL "3" and that,  except as so granted, Lhe pet i t ions are in al l

o ther  respec ts  den ied .

DATED: Albanv. New York

FEB 11 1982
COMMISSION

IDENT
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

P ram Au to  Co l l i s i on .  f nc .
and

Frame Au t .o  Co l l i s i on .  f nc .

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Sales & Use Tax
under Ar t ic le  28 & 29 of  the Tax Law for  the Years
1 9 7 7  -  1 9 7 3 .

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
11th day of  February,  7982.

State of  New York
County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee
of  the DeparLment  of  Taxat ion and Finance,  over  18 years of  age,  and that  on
the 1 l th day of  February,  L982,  he served the wi th in not ice of  Decis ion by
ce r t i f i ed  ma i l  upon  P ram Au to  Co l l i s i on ,  I nc . ,  t he  pe t i t i one r  i n  t he  w i th in
p roceed inE ,  bY  enc los ing  a  L rue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id
wrappe r  add ressed  as  f o l l ows :

Pram Auto  Co l l i s ion ,  Inc .
71 Denton Ave.
New Hyde Park, NY 11040

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States PosLal Service within the State of New York.

AFFIDAVIT OF MAIIING

that  the said addressee is  the pet i t ioner
for th on said wrapper is  the last  known address

.-\ .'1



STATE OF NEW YORK
STATE TAX COMMISSION

MatLer of  the Pet i t ion
o f

Au to  Co l l i s i on ,  f nc .
and

Frame Auto  Co l l i s ion ,  Inc . AFTIDAVIT OF MAITING

for  Redetermi-nat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Sales & Use Tax
under Ar t ic le  28 & 29 of  the Tax Law for  the Years
7977 -1973 .

State of  New York
County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee
of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on
the 11th day of  February,  1982,  he served the wi th in not ice of  Decis ion by
cer t i f ied mai l  upon Joseph R.  Carr ier i  the representat ive of  the pet i t ioner  in
the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
postpaid vrrapper addressed as fo l lows:

Joseph  R .  Ca r r i e r i
O rB r i en ,  Ca r r i e r i  &  Lynch
114  O ld  Coun r r y  Rd .
M ineo la ,  NY  11501

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of
the Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive
of  the pet i t ioner  here in and that  the address set  for th on said wrapper is  the
last  known address of  the representat ive of  the peLi t ioner .

In the

Pram

Sworn to before me th is
11 th  day  o f  Feb rua ry ,  1982 .

!

\{
{
\_- L-z
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S T A T E  O F  N E W  Y O R K
S T , A , T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 11 ,  1,982

Frame Au to  Co l l i s i on ,  f nc .
Pu rchase r  o f  P ram Au to  Co l l i s j _on r Inc .
71 Denton Ave.
New Hyde Park,  NY 11040

Gent lemen

Please take not ice of  the Deci .s ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive.  level .
Pursuant .  to  sect ion(s)  1138 & 1243 of  the Tax law,  any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in
the Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom
the  da te  o f  t h i s  no t i ce .

Inquiries concerning the compu.tation of tax due or refund allowed in accordance
w i th  t h i s  dec i s i on  mav  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone l l  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Represent .a t i ve
Joseph R.  Car r ie r i
O 'Br ien ,  Car r ie r i  &  lynch
114 Old  Count ry  Rd.
M i n e o l a ,  N Y  1 1 5 0 1
Taxing Bureaur s Represent,at ive



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  11 ,  7982

Pram Au to  Co l l i s i on ,  I nc .
71 Denton Ave.
New Hyde Park,  NY 11040

Gentlemen:

P lease  Lake  no t i ce  o f  t he  Dec i s i on  o f  t he  S ta te  Tax  Commiss ion  enc losed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  1138 & 7243 of  the Tax law,  any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice laws and Rules,  and must  be commenced in
the Supreme Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom
the date of  th is  not ice.

fnqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
wi th th is  decis ion mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commissioner  and Counsel
Albany,  New York 12227
Phone / l  (518)  457-624a

Very  t ru ly  yours ,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Edward Henry
219 Syosset -Woodbury  Rd.
Syosset ,  NY
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Pram Auto

Frame Auto

C o l l i s i o n ,  I n c .
and

C o I l i s i o n ,  f n c . AFFIDAVIT OF MAIIING

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Sales & Use Tax
under Ar t ic le  28 & 29 of  the Tax Law for  the Years
7 9 7 7 - 7 9 7 3 .

State of  New York
County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee
of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on
the 11th day of  February,  1982,  he served the wi th in not ice of  Decis ion by
cer t i f ied mai l  upon Frame Aut .o col l is ion,  rnc. ,  Purchaser of  Pram AuLo
Co l l i s i on , f nc .  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,  by  enc los ing  a  t r ue
copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed  as  f o l l ows :

F rame  Au to  Co l l i s i on ,  f nc .
Pu rchase r  o f  P ram Au to  Co l l i s i on r Inc .
71 Denton Ave.
New Hyde Park,  NY 11040

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f
the Uni ted States Posta l  Serv ice rs i th in the State of  New York.

That  deponent  fur ther  says that  the said
herein and that  the address set .  for th on said
o f  t he  pe t i t i one r .

Sworn to before me th is
11th day of  February,  1982.

4rt 
' 
4,9,22,Lr,,

addressee  i s  t he  pe t i t i one r
wrapper is  the last  known address

'.1

, r t l

(



STATE OF NEI,i YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

P ram Au to  Co l l i s i on ,  I nc .
and

Fram Au to  Co l l i s i on ,  f nc .

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Sales & Use Tax
under Ar t ic le  28 & 29 of  the Tax Law for  the Years
1977  -  1973 .

AFFIDAVIT OF MAILING

State of  New York
County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee
of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on
the l1 th day of  February,  1982,  he served the wi th in not ice of  Decis ion by
cer t i f ied mai l  upon Edward Henry the representat ive of  the pet i t ioner  in  the
wi th in proceedinS,  by enclos ing a t rue copy thereof  in  a securely  sealed
pos tpa id  w rappe r  add ressed  as  f o l l ows :

Edward Henry
219 Syosset- I {oodbury Rd.
Syosse t ,  NY

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of
the Uni ted States Posta l  Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is the
of the pet i t ioner herein and that the address seL forth on said
last known address of the repr:esentat ive of 

fhe 
pet i t ior/er.

\

!, '
Sworn to before me th is
11th day of  February,  1982.

representat ive
v,,rapper is the

/ . \
.t') I


