
STATE OF NBI^/ YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

FRANK POTCER AND MADEIINE POICER
d /b laDE I IF&M

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art icles 28 and
29 of the Tax Law for the Period March 1, lg74
through Novenber 30, 1977.

DECISION

Petit. ioners, Frank Polcer and Madeline Polcer dlbla Deli  F & M, 16l

Montauk Highway, BIue Point, New York 11715, f i led a petit ion for revision

of a determination or for refund of sales and use taxes under Art icles 28

and 29 of the Tax Law for the period March 1, L974 through November 30, 7977

(F i l e  No .  25681) .

A small claims hearing was held before Judy M. Clark, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two Wor1d Trade Center, New York,

New York,  on September 22,  1981,  at  9 :15 A.M.  Pet i t ioners appeared by Jeremiah

J. Doran, Jr. The Audit Division appeared by Ralph J. vecchio, Esq. (Kevin

Cah i l l ,  Esq . ,  o f  counse l ) .

ISSUE

I'ihether the result of a field audit performed by the Audit Division,

using tests to determine taxable sales, properly reflected petit ionerst addit ional

sa les tax l iab i l i tv .

FINDINGS OF FACT

1.  0n March 20,  1979,  the

mination and demand for payment.

Polcer  and Madel ine Polcer  d/b la

Audit. Division issued two notices

of sales and use taxes due against

Deli F & M. The notices covered

of  deter-

Frank

the period



and

the

-2-

l {arch 1, 7974 thraugh November 30, l97l and

$3 ,762 .07 ,  p lus  m in imum in te res t  o f  $959 .15

resul t  o f  a  f ie ld  audi t . .

2 .  Pet iL ioners had execuLed consents

fo r  assessmen t  t o  March  20 .  1979 .

PURCHASES
Beer
Soda
Cigaret tes -  Pack

-  Car ton
Tobacco - Candy
Miscel laneous

asser ted addi t ional  tax due of

,  f o r  a  to ta l  o f  $4 ,721 .22  as  a

to extend the period of l imitat ion

3.  Pet . i t ioners were a par tnership making reta i l  sa les of  prepared food

grocery i tems.  Pet . i t ioners '  vo lume of  prepared food sa les increased dur ing

aud i t  pe r iod .

4. 0n audit,  the Audit Division found that petit ioners did not maintain

cash reg is te r  tapes  in  suppor t  o f  sa les  made l  there fore ,  i t  p roceeded to

perform taxable purchase rat io and mark-up tests to determine pet i t ionersr

taxable sales. The Audit  Divis ion reviewed purchase invoices for May, June

and July,  1977 and current shelf  pr ices which indicated the fol lowing mark-up

percentages :

MARK-UP_TT:T
s1.s%
44.7%
6.s%

49.8%
42.8%

The Audit Division then categorized purchases from petit ionerst cash

disbursements journal and analyzed cash purchases made for the months of July

and November,  1976.  Pet i t ioners conducted the i r  own analys is  of  cash purchases

for the monLhs of September, 1974 and 7975. The Audit Division combined the

results of the four-month analysis of cash purchases. It  then applied the

mark-ups to  the appropr ia te purchases and deLermined taxable sa les of  $233r401.08

for  the audi t  per iod.

An observat ion test by the Audit  Divis ion was made of pet i t ionerst

taxab le  p repared food sa les  on  May 3 ,  1977 and JuLy  27 ,  Ig78.  Pet i t ioners
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conducted an analysis of prepared food sales for the two-week period May 9

through l{ay 22, 1978. The Audit  Divis ion combined the results of the sixteen-

day  ana lys is  o f  p repared food sa les .  I t  fu r ther  cons idered fac to rs  such as

Iower prepared food sales during weekends and the increase in prepared food

sales from the pr ior per iods in the audit .  The result  was a determinat ion of

a  we igh ted  taxab le  ra t io l  fo r  p repared food sa les  o f  11 .7  percent  o f  to ta l

sa les .  The Aud i t  D iv is ion  de termined prepared food sa les  o f  $59,715.80  fo r

the  aud i t  per iod  and to ta l  taxab le  sa les  o f  $293,116.88 .  Pet i t ioners  repor ted

taxab le  sa les  o f  $239,373.00  on  sa les  and use tax  re tu rns  f i led .  The Aud i t

D iv is ion  thereby  de termined add i t . iona l  taxab le  sa les  o f  $53,743.88  and the  tax

d u e  t h e r e o n  o f  $ 3 , 7 6 2 . 0 7  .

5. The Audit  Divis ion recognized al l  changes in business act iv i t ies that

were brought to the attent ion of the auditor in determining pet i t ioners'  taxable

s a l e s .

6. Pet i t ioners contended that the test results appl ied on audit  did not

proper ly  re f lec t  the i r  inc reased prepared food sa les  in  la te r  per iods  or  a

proper  a l loca t ion  o f  taxab le  i t .ems so ld .  Pet i t ioners  o f fe red  no  documentary

evidence to support  their  conLent ions or to show how the result  arr ived at by

the  Aud i t  D iv is ion  was in  e r ro r .

7 .  Pet i t ioners  contended tha t  s ince  cash reg is te r  read ings  o f  g ross  sa les

and tax col lected were recorded dai ly,  such readings were an acceptable

subst i tute for cash register tapes in substant iat ing their  taxable sales.

1-  
The we igh ted  taxab le  ra t . io  fo r  p repared food sa les  was a  resu l t  o f
calculat ions using test results for the current per iods and gradual ly
decreas ing  same fo r  p r io r  per iods  based on  taxab le  ra t ios  repor ted  on
sales and use tax returns f i led and corresponding increases in the
gross prof i t  margin fxon 7974 Lo 7977 on Federal  partnership returns
f i l e d .
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CONCIUSIONS 0F tAltl

A.  That  sec t ion  1138(a)  o f  the  Tax  law s ta tes  tha t  i f  a  re tu rn  when f i led

is incorrect or insuff ic ienL, the amount of tax due shal l  be determined from

such in fo rmat ion  as  may be  ava i lab le .  I f  necessary ,  the  tax  may be  es t imated

on the  bas is  o f  ex te rna l  ind ices  such as  purchases .  That  pe t i t ioner  d id  no t

have source  documents  (cash reg is te r  tapes)  ava i lab le  fo r  ver i f i ca t ion  o f

taxab le  sa les  I  there fore ,  the i r  books  and records  were  insu f f i c ien t  fo r  the

Audit  Divis ion to ver i fy the exact amount of taxable sales or the proper

col lect ion of the sales taxes. That the audit  procedure employed by the Audit

D iv is ion  was proper  and in  accordance w i th  sec t ion  1138(a)  o f  the  Tax  law.

B. That.  the audit  performed by the Audit  Divis ion encompassed al l  changes

in  pe t i t ioners '  bus iness  ac t iv i t ies  and the  pe t i t ioners  themse lves  made tes ts ,

which were considered and incorporated in the audit  f indings. That the audit

f indings l , rere proper and correct in the absence of support ing records to the

cont ra rv .

C.  That  the  pe t i t ion

M is  den ied ,  and the  Not ice

Use Taxes Due issued March

DATED: Albany, New York

DEC 2I 1982

o f

o f

20,

Frank  Po lcer  and Made l ine  Po lcer ,  d /b /a  DeI i  F  &

Determinat ion and Demand for Payment of Sales and

1979 is  sus ta ined.
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STATE OF NEI'/ YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

Frank & Madel ine Polcer
d , / b / a D e l i F & M AFFIDAVIT OF MAII,ING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Period
3/ r174-1 r /30 /77  .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 7982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Frank  & Made l ine  Po lcer ,  d /b la  De l i  F  & ,  M the  pe t i t ioner  in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Frank & Madel ine Polcer
d / b / a D e l i F & M
161 Montauk Hwy.
BIue  Po in t ,  NY 11715

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
29Lh day of December, 1982.

- :1..  -  . . .  /
. . \ - , i i  /  . , : / .  / , !  t . . . ; < / , .

liLr,fIiORIZED T0 ADMINISTER
0rt^THS PTJRSUANT I0 TAX LAW
sEcrI0}rl r74

addressee is  the  pe t i t ioner
wrapper is. fhe last known address

/  - \

that the said
fo r th  on  sa id



STATE OF NBI,'/ YORK

STATB TAX COMMISSION

In the MaLter of the Pet i t ion
o f

Frank & Madel ine Polcer
d l b l a D e l i F & M AI'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax law for the
Per iod  3 /  r /7  4 - t t /  3A /77  .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that
of the Department of Taxat ion and Finance, over 18 years of
the 29th day of December, 1982, he served the within not ice
cert i f ied mai l  upon Jeremiah J. Doran the representat ive of
the within proceeding, by enclosing a true copy thereof i -n a
pos tpa id  l r rapper  addressed as  fo l lows:

Jeremiah J. Doran
Michae l  J .  Berger  &  Co.
1401 Church  St .
Bohemia ,  NY 11716

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

he is an employee
age, and that on
of  Dec is ion  by
the pet i t ioner in

securely sealed

the representaLive
said wrapper is the

That deponent
of the pet i t ioner
Iast known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pet i t ione

Sworn to before me this
29th day of December, 1982.

/

AUTIIONIZND TO ADMINISTER
OATHS I'URSUANT I0 TAX LAW
SECTION T74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 29, 7982

Frank & Madel ine Polcer
d l b / a D e l i F & M
161 Montauk Hwy.
B I u e  P o i n t ,  W  1 1 7 1 5

D e a r  M r .  &  M r s .  P o l c e r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the SLate Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be corunenced in the
Supreme Court of the St.ate of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATB TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Jeremiah J. Doran
Michae l  J .  Berger  &  Co.
1401 Church  St .
Bohemia ,  NY 11716
Taxing Bureau' s Representat ive


