
STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ions

o f

PTYMOUTH STEAK PUB, INC.
and DAVID F]NKBNBERG, INDIVIDUATIY

AND AS OFFICER

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax Law for the Period December 1. Ig74
through May 31 ,  1.974.

DECISION

Peti t ioner,  David Finkenberg, 202 l+rhi tman Drive, Brooklyn, New York 11234,

f i led a pet i t ion for revision of a determinat ion or for refund of sales and

use taxes under Art ic les 28 and 29 of the Tax law for the period December 1,

1 9 7 4  r h r o u g h  M a y  3 1 ,  1 9 7 5  ( F i l e  N o .  1 1 0 9 0 ) .

Pet i t ioner ,  P lymouth  Steak  Pub,  Inc . ,  78  C1ark  S t ree t ,  Brook lyn ,  New York

11201,  f i led  a  pe t i t ion  fo r  rev is ion  o f  a  de terminat ion  or  fo r  re fund o f  sa les

and use taxes under Art ic les 28 and 29 of the Tax law for the period March 1,

1970 th rough February  28 ,  t974 (F i Ie  No.  11090) .

A consol idated formal hearing was commenced before Frank A. Romano,

Hearing 0ff icer,  at  the off ices of the State Tax Commission, Two hlor ld Trade

center ,  New York ,  New York ,  on  March  23 ,  7977 aL  1 :15  P.M.  Pet i t ioner  Dav id

F inkenberg  appeared by  Eps te in  &  Epste in ,  Esqs .  (Sanders  I .  Eps te in ,  Esq. ,  o f

counsel) .  Pet i t ioner Plymouth Steak Pub, Inc. did not appear.  The Audit

D iv is ion  appeared by  Peter  Cro t ty ,  Esq.  (Abraham Schwar tz ,  Esq. ,  o f  counse l ) .

The hearing as to pet i t , ioner David Finkenberg was severed and proceeded to

conclusion. The hearing as to pet i t ioner Plymouth Steak Pub, Inc. was cont inued
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The proceeding as to pet i t ioner Plymouth Steak Pub, Inc. was not iced for

formal hearing at the off ices of the State Tax Comnission, Two l ior ld Trade

Center ,  New York ,  New York ,  on  June 16 ,  7977 a t  10 :45  A.M.  The Aud i t  D iv is ion

appeared by  Peter  Cro t ty ,  Esq.  (Abraham Schwar tz ,  Esq. ,  o f  counse l ) .  Pe t i t ioner

Plymouth Steak Pub, Inc. did not appear at said formal hearing, notwithstanding

the service of not ice thereof upon said pet i t ioner and i ts representat ive.

Pet i t ioner Plymouth Steak Pub, Inc. is present ly in default  and, accordingly,

there is no issue to be determined with respect to said pet i t ioner in this

proceed ing .

ISSl]E

Whether pet i t ioner David Finkenbergr as a director of Plymouth Steak Pub,

Inc . ,  i s  a  person requ i red  to  co l lec t  sa les  and use taxes  w i th in  the  mean ing

and in ten t  o f  sec t ion  1131(1)  o f  the  Tax  Law and,  i f  so  requ i red ,  whether  sa id

pet i t . ioner is personal ly l iable, within the meaning and intent of  sect ion

1133(a)  o f  the  Tax  law,  fo r  fa i l ing  to  co l lec t  sa les  and use taxes  assessed to

and unpaid by said corporat ion for the periods in quest ion.

FINDINGS OF FACT

1. 0n January 2, 7976, a Not ice and Demand for Paynrent of Sales and Use

Taxes Due (No. 90,1161662) was issued to pet i t ioner David Finkenberg, and three

others, Rachel Finkenberg, Charlot te Finkenberg and Harry Finkenberg, in the

amount  o f  $2 ,325.2A fo r  sa les  taxes ,  p lus  $487.51  in  pena l t ies  and in te res t ,

mak ing  a  to t .a l  o f  $21812.71  due and owing  fo r  the  per iod  December  1 ,  1974

through May 31 ,  1975,  on  the  grounds tha t ,  as  o f f i cers  and/or  d i rec to rs  o f

Plyrnouth Steak Pub, fnc.,  they were persons required to col lect sales and use

taxes  pursuant  to  sec t ion  L131(1)  o f  the  Tax  Law and were  persona l ly  l iab le
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such taxes  assessed aga ins t  sa id  corpora t ion  pursuant  to  sec t ion  1133(a)

the Tax Law.

2 .  0n  or  about  February  11 ,  1976,  the  Sta te  Tax  Commiss ion  issued a

war ran t ,  f i l ed  in  the  o f f i ce  o f  the  C lerk  o f  K ings  County  on  February  13r  7976,

against pet iLioner David Finkenberg, and the three above-named persons, in the

toLa l  amount  o f  $2  ,812.71 .

3. By let ter dated JuLy 22, 7976, pet i t ioner David Finkenberg, protested

the judgment and jeopardy warrant and made appl icat ion that same be vacated and

annu l led .  The JuLy  22 ,  L976 le t te r  sha l l  be  deemed here in  as  sa id  pe t i t ioner 's

per fec ted  pe t i t ion  pursuant  to  sec t . ion  1138 o f  the  Tax  law and sec t ion  601.5  o f

the Rules of Pract ice and Procedure of the State Tax Commission. No such

communicat ion was received by the SLate Tax Commission from Rachel Finkenberg,

Harry Finkenberg and Charlot te Finkenberg and, accordingly,  there are no issues

to be determined with respecL to them in this proceeding.

4. For the periods in quest ion, Plymouth Steak Pub, Inc. owned

operated a resLaurant at 78 Clark Street,  Brooklyn, New York, having

fo l low ing  persons  as  i t s  o f f i cers ,  d i rec to rs  and shareho lders :

Rachel Finkenberg -  President,  Director,  Shareholder

Charlot te Finkenberg -  Secretary, Director,  Shareholder

David Finkenberg -  Director

Harry Finkenberg -  Director

5. Rachel Finkenberg was the wife of pet i t ioner David Finkenberg, and

Harry Finkenberg, his brother.  Charlot t .e Finkenberg was Harry 's wife.

6. Rachel Finkenberg, Charlot te Finkenberg and Harry Finkenberg (now

deceased) were act ive in the operat ion of the restaurant,  drawing weekly

and

the
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s a l a r i e s  i n  t h e  a m o u n t s  o f  $ 3 0 0 . 0 0 ,  $ 1 5 0 . 0 0  a n d  $ 1 5 0 . 0 0 ,  r e s p e c t i v e l y .

Pet i t ioner David Finkenberg infrequent ly was present at the restaurant and

so le ly  when necess i ta ted  by  h is  w i fe 's  i l l ness .

7. Pet i t ioner David Finkenberg was semi-ret i red and received a disabi l i ty

pension from the Federal  government by reason of his service in the United

States Army and had also suffered a heart  at tack from which he was recovering.

B. Pet i t ioner David Finkenberg was never act ive in the operat ion of the

restaurant;  he was a nominal Director of the corporat ion merely to faci l i tate

the issuance of a l iquor l icense I  he never attended Board of Directors'  meetings

and received no fees or other compensat ion for such directorship; he did not

invest in the corporat ion and never held any of i ts shares; he neither signed

checks nor had authori ty to do sol  he never signed any documents ( including tax

returns) on behalf  of  the corporat ionl  he was never an employee of the corporat ion

and did not receive v/ages, cash distr ibut ions or compensaLion of any kind or

nature whatsoeverl  he did not part ic ipate in the preparat ion or paymenL of

payro l l ;  and ,  he  was never  an  o f f i cer  o f  the  corpora t ion .

9. Plymouth Steak Pub, Inc. is now defunct,  having been dispossessed from

the premises at which i t  conducted i ts business. I t  did not,  however,  f i le a

pet i t ion in bankruptcy.

CONCTUSIONS OF tAW

A. That Plymouth

1 1 0 1 ( b ) ( B )  o f  t h e  T a x

1105 o f  the  Tax  Law.

B. That Plymouth

the purchase pr ice at

s e c t i o n  1 1 3 2 ( a )  o f  t h e

Steak  Pub,  Inc .  was

Law and was subject

a vendor as def ined in sect ion

to the sales tax imposed by sect ion

Steak  Pub,  Inc .  was

the t ime of sale of

Tax Law.

required to col lect the sales tax on

its merchandise at retai l  pursuant to
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C. That pet i t ioner David Finkenberg was not a person required to col lect

sales and use Laxes within the meaning and intent of  sect ion 1131(1) of the Tax

Law and is not personal ly l iable for such taxes within the meaning and intent

o f  sec t ion  1133(a)  o f  the  Tax  law.

D. That the pet i t ion of David Finkenberg is granted and the Not ice and

Demand (No.  90 ,1161662)  i ssued on  January  2 ,  1976 hereby  cance l led  w i th  respec t

to said pet i t ionerl  and that s ince pet i t ioner Plymouth Steak Pub, Inc. has

defaulted, i ts pet i t ion is denied and the Not ice of Determinat ion and Demand

for Payment of Sales and Use Taxes Due issued against i t  is sustained.

E. That the warrant issued February 11, I976 against pet i t ioner David

Finkenberg shal l  be vacated and annul led as to said pet i t ioner.

DATED: Albany, New York

JUN 0 41982
TATE TAX COMMISSION
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STATE OF NEW YORK

STATE TAX CO}TMISSION

fn the Matter of the Pet i t ion
o f

Plymouth Steak Pub, Inc.
and David Finkenberg, Individual ly & as Off icer

fo r  Redeterminat ion  o f  a  Def ic iency  or  a  Rev is ion
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Period
12/1 /74-s /31 /74 .

AT'FIDAVIT OF MAITING

see is  the  pe t i t ioner
r is the last known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of June, 7982, he served the within not ice of Decision by cert i f ied
mai l  upon Plymouth Steak Pub, fnc.,and David Finkenberg, Individual ly & as
0ff icer the pet i t ioner in the within proceeding, by enclosing a true copy
thereof  in  a  securery  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Plymouth Steak Pub, fnc.
and David Finkenberg, Individual ly & as Off icer
202 Whitman Dr.
Brook1yn, NY 11234

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

l

that Lhe
forth on

s a i d  a d d
sa id  wra

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
4 th  day  o f  June,  7982.



STATE OF NEW YORK
STATE TAX COMMISS]ON

In the Matter of the Pet. i t ion
o f

Plymouth Steak Pub, Inc.
and David Finkenberg, Individual ly & as Off icer

fo r  Redeterminat ion  o f  a  Def ic iency  or  a  Rev is ion
of a DeLerminat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
Per iod  72 /  7 /7  4 -5  /  31 /7  4

SLate of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of June, 7982, he served the within not ice of Decision by cert i f ied
mai l  upon Myron Epstein the representat ive of the pet i t ioner in the within
proceed ing ,  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Myron Epstein
Epste in  &  Epste in
1 5 0  N a s s a u  S t .
New York, NY 10038

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

fu r ther  says  tha t  the  sa id  addressee is
herein and that the address set forth on

AFFIDAVIT OF MAIIING

the represenLat ive
said wrapper is the

That deponent
o f  the  pe t i t ioner
last known address

Sworn to before me this
4th day of June, 1982.

(_



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 4, I9B2

Plynouth Steak Pub, Inc.
and David Finkenberg, Individual ly & as 0ff icer
202 Whitman Dr.
Brooklyn, NY 71234

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Comniss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the St.at.e Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Myron Epstein
Epstein & Epstein
1 5 0  N a s s a u  S t .
New York, NY 10038
Taxing Bureaut s Representat ive


