
STATE OF NEW YORK

STATE TAX CO}IMISSION

In the Mat.ter of the Petition

o f

PIASTOID CORPORATION

for Revision of a Determinat ioa or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for the
Period June 1, 7969 through May 31, 1972.

DECISION

Peti t ioner,  Plastoid CorporaLion, 42-6L 24th Street,  Long Island City,  New

York, f i led a pet i t ion for revision of a determinat ion or refund of sales and

use taxes under Art ic les 28 and 29 of the Tax Law for the period June 1, L969

through May 31 ,  1972 (Fi le No. 14427).

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two l , lor ld Trade Center,  New York, New

Yorkr on November 6, 1977 at 9:15 A.M. and cont inued before Solomon Sies,

Hear ing  Of f i cer ,  a t  the  same o f f i ces  on  February  16 ,  L978 a t  1 :15  P.M.  Pet i t ioner

appeared by Sidney Meyers, Esq. The Audit  Divis ion appeared by Peter Crotty,

Esq.  (Samuel  Freund,  Esq.  ,  o f  counse l ) .

ISST]ES

I .  l lhether pet i t ioner is l iable for sales tax on wire or cable sold where

it is shipped to cable companies located in New York State.

I I .  Whether pet i t ioner is l iable for use tax on i ts purchase of reels.

I I I .  Whether the use of a one-month test per iod on audit  was arbi trary and

capr ic ious .

IV. l , lhether penalty and addit ional interest should be remit ted.

FINDINGS OF FACT

1. Pet i t ioner,  Plastoid Corporat i -on, is engaged in the manufacture and
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sale of wire and cable to manufacturers in the aircraft ,  electronic,  computer

and automotive industr ies. I t  also sel ls wire and cable to cable television

companies. I ts manufactur ing plant is located in Hamburg, New Jersey. I t

maintains execut ive off ices in Long Island City,  New York.

2. Pet i t . ioner f i led New York State and local sales and use tax returns

for the annual per iods ending May 31, L970, l97L and,7972, in which i t  stated

that i t  had no taxable sales or services, that none of i ts purchases were

sub jec t  to  use  tax  and tha t r ta l l  sa les  a re  made f rom a  fac to ry  loca ted  in

Hamburg, New Jersey.r '  Pet i t ioner executed consents extending the t , ime within

which to issue an assessment to June 20, L974 with respect to the period

June 1 ,  1969 th rough May 31 ,  L972.

3. 0n June 10, 1974, as the result  of  an audit ,  the Audit  Divis ion issued

a Notice of Determination and Demand for Paynent of Sales and Use Taxes Due

against pet i t ioner Plastoid Corporat ion for the period June 1, 1969 through

May 31 '  1972,  in  the  amount  o f  $27,316.46 ,  p lus  pena l ty  and in te res t  o f  $12,395.82 ,

f o r  a  t o t a l  o f  $ 3 9 , 7 t 2 . 2 8 .

4. On audit ,  a complete review was made of pet i t ionerts sales for May,

1972. I t  was determined that 1.518 percent thereof were to New York cable

television companies who used the wire or cable for instal lat ions of v ideo and

sound systems. Therefore, the percentage was projected over sales for the

audit  per iod for a determinat ion of unreported taxable sales. In addit ion, i t

was determined that 5.25 percent of the sales were made in New York State.

This percentage was appl ied to reel purchases nade in the audit  per iod for a

determinat ion of purchases subject to use tax.

5. Pet i t ioner made use of the reels i t  purchased in the packaging of wire



and cab le  fo r  sa le .

6 .  P e t i L i o n e r ' s

Hamburg, New Jersey.

manager in New Jersey

car r ie r .
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sa les  were  made pursuant  to  the  sh ipp ing  te rms F .0 .B. ,

Orders received in New York were forwarded to the plant

for acceptance. Shipments were normally made by comnon

7. Pet i t ioner 's May sales to New York cable companies r ,eere greater than

the sales made in winter months which prohibi t  or restr ict  instal lat ions of

r,*ire and cable upon poles and underground.

8. Pet i t ioner offered no evidence that Resa1e Cert i f icates were received

by  i t .

9.  Pet i t ioner offered no evidence to substant iate i ts content ion that the

reels were returnable, or that a separate charge was made for said reels.

10. Pet i t ioner mai.ntained suff ic ient books and records for the Audit

Division to determine the exact amount of tax due.

11. Pet i t . ioner rel ied on the advice of i ts accountant that no addit ional

sales or use tax was due.

CONCTUSIONS OF TALT

A. That pet i t ioner 's sales of wire and cable dest ined for cable companies

Iocated in New York were taxable retai l  sales under sect ion f105(a) of the Tax

Law and pet i t ioner is personal ly l iable for the tax required to be col lected on

sa id  sa les  in  accordance w i th  sec t ion  1133(a)  o f  the  Tax  law.

B. That pet i t ioner 's purchases of reels used to pack wire and cable for

sa le  were  exempt  f rom tax  as  purchases  fo r  resa le  under  sec t ion  1101(b) (1 )  o f

the Tax Law. Pet i t ioner,  however,  made retai l  sales subject to tax under

secLion 1105(a) of the Tax Law with respect to reels shipped with wire and
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cable to New York cuatomers. ( l fat t .er of  American Molasses v. McGoldr ick, 281

N.Y.  269;  Mat te r  o f  Co lga te-P? lmol ive-Peet  v .  Joseph,  308 N.Y.  333) .

That pet i t ioner is personal ly l iable for the tax required to be col lected

on said reels in accordance with sect ion f133(a) of the Tax Law.

C. That the Audit  Divis ion's resort  to a one-month test was without

authority when petitioner maintained adequate records from which the exacL

amount of tax could have been determined. Therefore, the tax is reduced to the

amount found due for the month reviewed which is $2,752.14 (Matter of Chartair

Inc.  v .  State Tax Commiss ion,  65 A.D.2d 44.)

D. That penalty and interest in excess of the minimun statutory rate are

cance l led .

E. That the petition of Plastoid Corporation is granted to the extent

indicated in Conclusions of Law "C" and "D't  above; that the Audit  Divis ion is

hereby directed to accordingly modify the Notice of Determination and Demand

for Paynent of Sales and Use Taxes Due issued June 10, 1974; that,  except as so

granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York

JAN 2I 1982
ATE TN( COMMISSION



STATE OF NEW YORK

STATE TAX COMMISSION

for Redeterminat ion of a
of a Determinat ion or a
under Art ic le 28 & 29 ot
L969 -  1972.

In the Matter of
o f

P las to id

the Pet i t ion

Corp .

Def ic iency or a Revision
Refund of Sales & Use Tax

the Tax Law for Lhe Years

AFFIDAVIT OF MAIIING

is the pet i t ioner
he last known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 1982, he served the within not ice of Decision by cert i f ied
mai l  upon PIasLo id  Corp . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Plas to id  Co rp .
42-61 24rh  Sr .
Long Is1and City,  NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the
herein and that the address seL forth on
of  the  pe t i l i oner .

Sworn to before me this
29th day of January, 1982.

sa id
s

addressee
wrapper is



STATB OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

P las to id  Corp .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Larr for the Years
t969 -  1972.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 1982, he served the within not ice of Decision by
certified mail upon Sidney Meyers the representative of the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Sidney Meyers
51 Chambers  St .
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

further says that the said
herein and that the address

addressee is the representat ive
set forth on said hrrapper is the

of the representative o pet i t ioner .

Sworn to before me this
29Lh day of January, 1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 29, 7982

Plas t .o id  Corp .
42-61 24 th  Sr .
long Island City,  NY

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewi th .

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced in
the Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computaLion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 1,2221
Phone lf (sl8) 4s7-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Sidney Meyers
51 Chambers St.
New York, NY 10007
Taxing Bureau's Representat ive
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