
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

P i s c i t e l l  B l o c k  C o . ,  I n c .  a n d
Michae l  P isc i te l l  and  Thomas P isc i te l l ,

Individual lv and as 0ff icers

That deponent further says that the said
of the pet i t ioner herein and that the address
last knovrn address of the representat ive of t

AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax law for the Period
1 2 / 1 1 7 5  -  L l / 3 0 / 7 8 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Wil l iam H. Bogart  the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Wi l l iam H.  Bogar t
Bogar t  &  Assoc ia tes
Su i t .e  1013,  S t .a te  Tower  B ldg .
Syracuse,  NY 13202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

addressee is the representat ive
set forth on said \drapper is the

Sworn to before me this
14th day of December, 7982.

pe t i t ioner .

OATHS PURSUANf
SECTION 174



STATE OF I{EI{ YORK

STATE TAX CO}'MISSION

In the Matter of the Petit ion

o f

PISCITEII BI0CK C0., INC. AND
MIC}IAEf, PISCITEII AND THOI,IAS PISCITEII,

INDIVIDUAI}Y AND AS OFFICERS

for Revision of a Deterrnination or for Refund
of Sales aad Use Taxes uoder Art icles 28 and
29 of the Tax Law for the Period December 1,
1975 through November 30, 1978.

DECISION

Pet i t ioners,  P isc i te l l  B lock Co. ,  Inc. ,  and Michael  P isc i te l l  and Thomas

Pisc i te l l ,  ind iv idual ly  and as of f icers,  501 Plun Street ,  Syracuse,  New York

8242, f i led a petit ion for revision of a determination or for refund of sales

and use taxes under Art icles 28 and 29 of the Tax Law for Lhe period December

1,  1975 through Novenber  30,  1978 (F i le  Nos.  27943,  27955 and 27956)  .

A formal hearing was held before Julius E. Braun, I learing 0ff icer, at the

off ices of the St,ate Tax Comnission, State Off ice Building, Syracuse, New York,

on  Apr i l  29 '  1981 ,  a t  1 :15  P .M.  Pe t i t i one r  appeared  by  Wi l l i am H .  Bogar t ,  Esq .

The Audit Division appeared by Ralph J. Vecchio, Esq. (Paul A. Lefebvre, Esg.,

o f  counse l ) .

ISSUE

Whether the Audit. Division properly det.ermined the anount of sales and

use tax l iabi l i ty of petit ioners for the period under review.

FIITDINGS Otr' FACT

1. 0n March 9, L979, a Consent Extending Period of tr initat ion for Assess-

meat  of  Sales and Use Taxes was s igned for  P isc i t ,e l l  B lock Co. ,  Inc.  ( t ' the

Corporation") by an authorized attorney which extended the period of l initat ion
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for assessment for the taxable period of December 1, 1975 through February 29,

L976 to June 20,  1979.

2.  0n June 8,  7979,  based on an audi t  o f  records,  the Audi t .  Div is ion

issued a Notice of Deternioation and Demand for Payment of Sales and Use Taxes

Due against the Corporat. ion for the period of December 1, 1975 through November

30,  1978 in  the amount  of  $136,951.79,  p lus penal ty  of  $23,631.37 and in terest

of  $21 ,968.34,  for  a  to ta l  o f  $182,551.50.  0n June 8,  1979 the Audi t  Div ison

also issued s i rn i lar  not ices against  Michael  P isc i te l l  and Thomas Pisc i te l l ,  as

o f f i ce rs  o f  P i sc i t . e l l  B lock  Co . ,  I nc .

3. The corporation was in the wholesale and retai l  bui lding supply business.

An audi t  o f  the corporat ion 's  records was conducted in  Apr i l  ,  7979.

4.  The audi tor  t r ied rnsuccessfu l ly  to  reconci le  sa les and cash receipts

during the periods in issue. A closer look at the cash receipts journal revealed

large cash deposits made several t imes a week which referred to a "trucking

accountrr. These turned out to be short term charge sales and over-the-counter

cash  sa les .

At f irst, the auditor was told that the amount was actually trucking.

No substantiat ion or det.ai l  were presented. Upon pressing the issue, he was

shown a drawer ful l  of sales invoices which purportedly represented the cash

sales. Sone of these invoices were checked. Ilowever there r,vas no way of

kaowing whether all invoices ldere in uhe drawer. The entries which the auditor

checked appeared in the cash receipts journal but were omitted from the sales

tax returns.

For the month of Sept.ember 1977, the auditor found that 10 percent of

the accounts receivable were tax exempt. He then applied this ratio to the

iash sales which included the trucking account to ascertain the corporation's
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tax l iabi l i ty. For the three year audit period unreported cash receipts were

determined to be $1,352,975.98.  This  arnounted to  $791661.19 addi t ional  tax on

the  cash  sa les .

5. The auditor acknowledged that the books, records, and journals of

Piscitel l  Block Co., Inc. were available. Eowever he could aot determine

whether all invoices hrere available when shown the "drawer fullt' which he checked

and found that not all entries rlrere made on sales tax returns. No explanation

was offered for this and no specif ic disagreemenL was indicated with the audit

f indings.

6.  A use tax of  $147.28 was detern ined to  be due on asset  purchases which

the petit ioner has not contested.

7 . The Corporation did not f i le sales tax returns for the period Apri l  1,

1978 through November 30, 1978. Based on tax accrued in the sales journal,

$48,730.02 was found to be due for  sa les tax.  S ince no deta i l  was avai lab le

for total sales, the auditor used the 90 percent taxable ratio to L0 percent

nontaxable to proraLe sales on the long-term credit sales. Petit ioners'

representative acknowledged that the amount picked up on credit sales was not

i n  i ssue .

8. During the period in issue, the Corporation constructed a building

for i ts owD use and which it  now occupies. Iavoices indicated that a use tax

in the amount  of  $8,005.51 was due on purchases of  $112,103.41 (at  a  7 percent

sales tax rate), In addit ion, there were certain purchases of an e)qrense

nature on which the Corporation fai led to pay use or sales tax. These

purchases anounted to $5,825.57 and tax was found to be due thereon.

9. Petit ioners claimed that the cash deposits were the result of rebates

from suppliers, money transferred to the Corporation as a loan fron off icers,
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some refunds from suppliers on overpayments and payments from the use of their

equipnent for snow plowing. It  was claimed was that the tax rate ranged

between four and six percent and not 7 percent which the auditor applied.

10. The Corporation's accountant sampled sone 40 to 50 of the invoices.

These represented deposit.s in the t ' trucking account'r.  He could not estinate

the percentage of invoices checked. He stated that there was a problem with

their f i l ing. He believed al l  the invoices were there but couldn't "honestly"

say. He acknowledged that I 'accounting-wise" he would object to the "cotmingling"

of certain items in the journal entitled "trucking" and that it would take an

accountant a year to review in order to make a proper deternination. The

accountant acknowledged that the "taxable element of sales, i f  any, was not

reported on the tax returnsrr.

11. Petit ioner offerred no docr:mentary or other substantive evidence that

the "trucking account'r represented loans from off icers, and that the computations

of the st.ate auditor did not fol low accepted accounting principles and procedures.

coNctusloNs 0F tAltl

A. That evidence presented at the hearing by the auditor showed that the

books and records were inadequate and were erroneous, as not al l  sales were

listed. The auditor also uti l ized the Corporation's invoices to show that

sales tax returns which were f i led did not reflect al l  sales and that for part

of lhe period in issue no returns were f i led. The error rate was derived frour

the detai led audit of a selected period and r4ras accepted for some schedules.

This is withia the mandate of section 1138 of the Tax Law that:

" (a) (1)  I f  a  re turn requi red by th is  ar t ic le  is  not  f i led,
or i f  a return when f i led is incorrect or insuff icient, the
amount of tax due shall be determined by the tax commission
fron such information as mav be available."
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The Audit .  Divis ion properly determined the amount of

tax  l iab i l i t y  o f  pe t i t ioners  fo r  the  per iod  under  rev iew.

B .  T h a t  t h e  p e t i t i o n  o f  P i s c i t e l l  B l o c k  C o . ,  I n c . ,  a n d

and Thomas P isc i te l l ,  ind iv idua l l y  and as  o f f i cers ,  i s  den ied

of Determinat ion issued on June 8. 7979 are sustained.

DATED: Albany, New York

DEC 14 1982

sa les  and use

Michae l  P isc i te l l

and the Not ices

STATE TN( COMUISSION

PRESIDENT
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rA-36 (e/76) State of New York -  Department of Taxai ion and Finance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

Date of  Request

t{s\ r_,
ax Appeals Bureau

ate CamFus

Requestp$"Pf 
'lbz 

- gius. lrg
$tato Cam;:*
Afbany, New york 12227

Please f ind most  recent  address of  taxpayer descr ibed below; return to Person named above.

Soc ia l  Secur i ty

b b\-

Number

\b- 3q 5

Date  o f  Pe t i t i on

,d cl {-.:N-

Resu l t s  o f  sea rch  by  F i l es

Address

ci- o?- Q, . c-l{ "!gq +a" O*o^,:*^
$\.c-t= O" S,*

q^.-c-u-x.s: ql 
t \ 3qr 5

'$\ r't.[$1,address

O t h e r :

Sec t i on

PER},IANENT RECORD

FOR INSERTION ]N TAXPAYER'S FOLDER
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