
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

December 14, 1982

Thomas Pisci tel l
O f f i c e r  o f  P i s c i t e l l  B l o c k  C o . ,  I n c .
4949 Carnarvon Rd.
Syracuse, NY 13275

D e a r  M r .  P i s c i t e l l :

Please take not ice of the Decision of the State Tax Comrnission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuLed under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner ts  Representa t ive
I, i l i l l iam H. Bogart
Bogar t .  &  Assoc ia tes
Su i te  1013,  S ta te  Tower  B ldg .
Syracuse,  NY 13202
Taxing Bureaut s Representat ive



STATE OF NEI,I YORK

STATB TAX COMM]SSION

In the Mat. ter of  the Pet i t ion

o f

PISCITEIL  BLOCK C0. ,  INC.  AND
MICHAET pISCITEII AND THOMAS pISCITEII,

INDIVIDUAIIY AND AS OFFICERS

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax Law for the Period December 1,
1975 th rough November  30 ,  1978.

DECISION

Pet i t ioners ,  P isc i te l l  B lock  Co. ,  Inc . ,  and Michae l  P isc i te l l  and  Thomas

Pisc i te l l ,  ind iv idua l l y  and as  o f f i cers ,  501 P lum St ree t ,  Syracuse,  New York

73242, f i led a pet i t ion for revision of a determinat ion or for refund of sales

and use taxes under Art . ic les 28 and 29 of the Tax Law for the period December

1 ,  1 9 7 5  t h r o u g h  N o v e m b e r  3 0 , 7 9 7 8  ( F i l e  N o s .  2 7 9 4 3 , 2 7 9 5 s  a n d  2 7 9 5 6 ) .

A formal hearing was held before Jul ius E. Braun, Hearing 0ff icer,  at  the

of f i ces  o f  the  Sta te  Tax  Commiss ion ,  S ta te  0 f f i ce  Bu i ld ing ,  Syracuse,  New York ,

o n  A p r i l  2 9 ,  1 9 8 1 ,  a t  1 : 1 5  P . M .  P e t i t i o n e r  a p p e a r e d  b y  W i l l i a m  H .  B o g a r t ,  E s q .

The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Pau l  A .  le febvre ,  Esq. ,

o f  c o u n s e l ) .

ISST]E

Idhether the Audit Division properly determined the amount of sales and

use tax l iabi l i ty of petit ioners for the period under review.

FINDINGS OF FACT

1.  0n March 9,  7979 ,  a  Consent  Extending Per iod of  L imi ta t ion

ment  of  sa les and use Taxes was s igned for  p isc i ter r  B lock co. ,  rnc.

corporation") by an authorized attorney which extended the period of

fo r  Assess -

(" the

l imitation
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for assessment for the taxable period of December 1, 1975 through Februaty 29,

1976 to June 20 ,  1979.

2 .  0n  June B,  1979,  based on  an  aud i t  o f  records ,  the  Aud i t  D iv is ion

issued a Not ice of Determinat ion and Demand for Payrnent of Sa1es and Use Taxes

Due against the Corporat ion for the period of December 1, 7975 through November

3 0 ,  1 9 7 8  i n  t h e  a m o u n t  o f  $ 1 3 6 , 9 5 1 . 7 9 ,  p l u s  p e n a l t y  o f  $ 2 3 , 6 3 I . 3 7  a n d  i n t e r e s t

o f  $ 2 1 , 9 6 8 . 3 4 ,  f o r  a  t o t a l  o f  $ 1 8 2 , 5 5 1 . 5 0 .  0 n  J u n e  8 ,  1 9 7 9  t h e  A u d i t  D i v i s o n

a lso  issued s imi la r  no t ices  aga ins t  Michae l  P isc i te l l  and  Thomas P isc i te l l ,  as

o f f i c e r s  o f  P i s c i t e l l  B l o c k  C o . ,  I n c .

3. The corporat ion was in the wholesale and retai l  bui lding supply business.

An aud i t  o f  the  corpora t ionrs  records  was conducted  in  Apr i l  ,  1979.

4 .  The aud i to r  t r ied  unsuccess fu l l y  to  reconc i le  sa les  and cash rece ip ts

dur ing  the  per iods  in  i ssue.  A  c loser  look  a t  the  cash rece ip ts  journa l  revea led

large cash deposits made several  t imes a week which referred to a r t t rucking

accountr ' .  These turned out to be short  term charge sales and over-the-counter

c a s h  s a l e s .

At f i rst . ,  the auditor was told that the amount was actual ly trucking.

No subsLanLiat ion or detai l  \ .eere presented. Upon pressing the issue, he was

shown a drawer ful l  of  sales invoices which purportedly represented the cash

sa1es. Some of these invoices were checked. However there was no way of

knowing whether al l  invoices were in the drawer. The entr ies which the auditor

checked appeared in the cash receipts journal but were omit ted from the sales

tax returns.

For the month of September'1.977, the auditor found that 10 percent of

the accounts receivable were tax exempt. He then appl ied this rat io to the

cash sales which included the trucking account to ascertain the corporat ion's
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tax l iabi t i ty.  For the three year audit  per iod

determined to  be  $1r352,975.98 .  Th is  amounted

the  cash sa les .

5. The auditor acknowledged that the books

Pisc i te l l  B lock  Co. ,  Inc .  were  ava i lab le .  However

whether al l  invoices were avai lable when shown the

and found that not al l  entr ies were made on sales

was offered for this and no specif ic disagreement

f ind ings .

6 .  A  use  tax  o f  5147.28  was de termined to  be

the pet i t ioner has not contested.

unreported cash receipts were

to  $79 ,667 .19  add i t i ona l  t ax  on

records ,  and journa ls  o f

he could not determine

"drawer ful l "  which he checked

tax returns. No explanat ion

was indicated with the audit

due on asset purchases which

7 .  The Corporat ion did not f i le sales tax returns for the period Apri l  1,

1978 th rough November  30r  7978.  Based on  tax  accrued in  the  sa les  journa l ,

$48,730.02  was found to  be  due fo r  sa les  tax .  S ince  no  de ta i l  was  ava i lab le

for total  sales, the auditor used the 90 percenL taxable rat io to 10 percent

nontaxab le  to  p rora te  sa les  on  the  long- te rm cred i t  sa les .  Pet i t ioners t

representat ive acknowledged that the amount picked up on credit  sales was not

i n  i s s u e .

8. During the period in issue, the Corporat ion constructed a bui lding

for i ts own use and which i t  now occupies. Invoices indicated that a use tax

in  the  amount  o f  $8 ,005.51  was due on  purchases  o f  $1721103.47  (a t  a  7  percent

sa les  tax  ra te ) .  In  add i t ion ,  there  were  cer ta in  purchases  o f  an  expense

nature on which the Corporat ion fai led to pay use or sales tax. These

purchases amounted to $5,825.57 and tax was found t .o be due thereon.

9. Pet i t ioners claimed that the cash deposits were the result  of  rebates

from suppl iers,  money transferred to the Corporat ion as a loan from off icers,



-4 -

some refunds from suppliers on overpayments and payments from Lhe use of their

equipment for snow plowing. I t  was claimed was that the tax rate ranged

between four and six percent and not 7 percent which the auditor appl ied.

10 .  The Corpora t ion 's  accountan t  sampled  some 40 to  50  o f  the  invo ices .

These represented depodits in the "trucking accountrr .  He could not est imate

the percentage of invoices checked. He stated that there was a problem with

their  f i l ing. He bel ieved al l  the invoices were there but couldn' t  "honest ly"

say. He acknowledged that "account ing-wiset '  he would object Lo the I tcommingl ingtt

of  certain i t .ems in the journal ent i t led I ' t rucking" and that i t  would take an

accountant a year to review in order to make a proper determinat ion. The

accountan t  acknowledged tha t  the ' r taxab le  e lement  o f  sa les ,  i f  any ,  was  no t

reported on the tax returnsrr.

11. Pet i t ioner offerred no documentary or other substant ive evidence that

the t ' t rucking account" represented loans from off icers, and that the computat ions

of  the  s ta te  aud i to r  d id  no t  fo l low accepted  account ing  pr inc ip les  and procedures .

CONCTUSIONS OF IAW

A. That evidence presented at the hearing by the auditor showed that.  the

books and records were inadequate and were erroneous, as not al l  sales were

l i s ted .  The aud i to r  a lso  u t i l i zed  the  Corpora t ion 's  invo ices  to  show tha t

sales tax returns which were f i led did not ref lect al l  sales and that for part

of the period in issue no returns were f i led. The error rate was derived from

the de ta i led  aud i t  o f  a  se lec ted  per iod  and was accepted  fo r  some schedu les .

This is within the mandate of sect ion 1138 of the Tax Law that:

" (a ) (1 )  I f  a  re tu rn  requ i red  by  th is  a r t i c le  i s  no t  f i l ed ,
or i f  a return when f i led is incorrect or insuff ic ient,  the
amount of tax due shal l  be determined by the tax commission
from such information as mav be avai lable.t t
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The Audit  Divis ion properly determined the amount of sales and use

t.ax l iabi l i ty of  pet i t ioners for the period under review.

B .  T h a t  t h e  p e t i t i o n  o f  P i s c i t e l l  B l o c k  C o . ,  I n c . ,  a n d  M i c h a e l  P i s c i t e l l

and  Thomas P isc i te l l ,  ind iv idua l l y  and as  o f f i cers ,  i s  den ied  and the  Not ices

of Determinat ion issued on June 8, 1979 are sust.ained.

DATED: Albany, New York

DEC 14 1982
telrNc

STATE



,,,

STATE OT NBW YORK

STATE TAX COMMISSION

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Period
12/ r /7s  -  1 r /30 /78 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that.  he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 7982, he served the within not ice of Decision by
cer t i f ied  mai l  upon P isc i te l l  B lock  Co. ,  Inc . ,  the  pe t i t ioner  in  the  w i th in
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

P i s c i t e l l  B l o c k  C o . ,  I n c .
501 Plum St. .
Syracuse, NY 73202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

In the Matter of the Pet i t ion
o f

P i s c i t e l l  B l o c k  C o . ,  I n c .  a n d
Michael Pisci tel l  and Thomas Pisci tel l

Individual ly and as Off icers

AFFIDAVIT OF MAIIING

is  the pet i t ioner
the last known address

That deponent further says
herein and that.  the address set
o f  the  pe t i t ioner .

Sr+orn to before me this
14th day of December, 1982.

that the
forth on

sa id  addressee
said wrapper

ilifffiqixln,o?ilSTER
TAX I,AW



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

P i s c i t e l l  B l o c k  C o . ,  I n c .  a n d
Michae l  P isc i te l l  and  Thomas P isc i te l l ,

Individual ly and as Off icers

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Period
12/ r /7s  -  71 /30 /18 .

furLher says that the said addressee
herein and that the address set forth

of the representat ive of the pet i t i

AFFIDAVIT OF MAITING

is the representative
on said wrapper is the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon I{ i l l iam H. Bogart  the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

hr i l l iam H. Bogart
Bogar t  &  Assoc ia tes
Su i te  1013,  S ta te  Tower  B ldg .
Syracuse, NY 13202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

Sworn to before me this
74Lh day of December, 1982.

AUTHORIZED TO A ISTER
OATHS PURSUANI TO
SECTION T74

TAX IIAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 14, 1982

P i s c i t e l l  B l o c k  C o . ,  I n c
501 PIum St .
Syracuse, NY 13202

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed herewith.

You have now exhausted your right. of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pracl ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Atbany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone l l  (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Wi l l iam H.  Bogar t
Bogar t  &  Assoc ia tes
Su i te  1013,  S ta te  Tower  B ldg .
Syracuse, NY 13202
Taxing Bureau's Representat ive



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 14, 1982

Michae l  P isc i te l l
O f f i c e r  o f  P i s c i t e l l  B l o c k  C o . ,  I n c .
204 Roe Ave.
Syracuse,  NY 13210

D e a r  M r .  P i s c i t e l l :

Please take not ice of the Decision of the State Tax Comrnission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive level.  Pursuant
to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review an adverse
decision by the State Tax Commission can only be inst i tuted under Art ic le 78 of
the Civi l  Pract ice Laws and Rules, and must be commenced in the Supreme Court of
the State of New York, Albany County, within 4 months from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York L2227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMHISSION

cc :  Pet i t ioner 's  Representa t ive
Wil l iam H. Bogart
Bogar t  &  Assoc ia tes
Su i te  1013,  S ta te  Tower  B ldg .
Syracuse,  NY 13202
Taxing Bureaut s Representat ive



STATE OF NET,\I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

P i s c i t e l l  B l o c k  C o . ,  I n c .  a n d
Michae l  P isc i te l l  and  Thomas P isc i te l l ,

Individual ly and as Off icers

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Period
12 lL /7s  -  rL /30 /78 .

AFFIDAVIT OF MA]LING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over L8 years of age, and that on
the 14th day of December, 1982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Thomas P isc i t .e l l rOf f i cer  o f  P isc i t .e l l  B lock  Co. ,  Inc .  the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Thomas Pisci tel l
O f f i c e r  o f  P i s c i t e l l  B l o c k  C o . ,  I n c .
4949 Carnarvon Rd.
Syracuse,  NY 13215

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Lhat the said addressee is the pet i t ioner

Sworn to before me this
L4th day of December, 1.982,re
AUTHORIZED TO ADMI
OATHS PURSUANT TO
SECTION 174

forth on said wrapper the last known address

AX LAIII



STATE 0F NEI,'I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

P i s c i t e l l  B l o c k  C o . ,  I n c .  a n d
Michae l  P isc i te l l  and  Thomas P isc i te l l ,

Individual ly and as Off icers

for Redetermination of a Deficiency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Period
12/L /7s  -  r r /30 /78 .

MTIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Wil l iam H. Bogart  the representat ive of the pet i t . ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

I { i l1 iam H.  Bogar t
Bogar t  &  Assoc ia tes
Su i te  1013,  S ta te  Tower  B ldg .
Syracuse, NY 13202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
Iast known address

further says that the said addressee
herein and that the address set forth

of the representat ive of the pet i t i

Lhe representat ive
said wrapper is the

1 S

on
e r .

Sworn to before me this
14 th  day  o f  December ,  1982.

AU?HORIZED TO ISTER

8*3f,iri'lsuANT ro fAX IJAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 14, 7982

Thomas Pisci tel l
O f f i c e r  o f  P i s c i t e l l  B l o c k  C o . ,  I n c .
4949 Carnarvon Rd.
Syracuse,  NY 13215

D e a r  M r .  P i s c i t e l l :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed t .o :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit .
Albany, New York 12227
Phone // (5 18 ) 457 -207 0

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Wi l l iam H.  Bogar t
Bogar t .  &  Assoc ia tes
Su i te  1013,  S ta te  Tower  B ldg .
Syracuse, NY 13202
Taxing Bureau's Representat ive



STATE OF NEI,/ YORK

STATE TAX COMMISSION

Matter of the Pet i t ion
o f

P i s c i t e l l  B l o c k  C o . ,  I n c .  a n d
Michae l  P isc i te l l  and  Thomas P isc i te l l ,

Individual ly and as 0ff icers

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat. ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Period
1 2 / L / 7 5  -  1 7 / 3 0 / 7 8 .

That deponent further says that. the
herein and that the address set forth on
of the pet i t ioner.

AFFIDAVIT OF MAITING

St.ate of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 1982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Michae l  P isc i te l l ,  0 f f i cer  o f  P isc i te l l  B lock  Co. ,  Inc .  the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Michae l  P isc i te l l
O f f i c e r  o f  P i s c i t e l l  B l o c k  C o . ,  I n c .
204 Roe Ave.
Syracuse,  NY 13210

and by deposit . ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

sa id  addressee is  the  pe t i t ioner
said wrapper is t last known address

Sworn to before me this
14 th  day  o f  December ,  L982.

AIJTHORIZED TO ADMINIS
OATHS PURSUANT TO T.AX

ER

SECTION r74
IJAW


