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the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed

You have now exhaust.ed your r ight of  review aL the administrat ive level.
Pursuant  Lo  secr ion(s )  1139 E 7243 o f  the  Tax  Law,  any  proceed ing  in  cour t  to
rev iew an adverse  dec is ion  by  the  Sta te  Tax  Commiss ion  can on ly  be  ins t i tu ted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
Lhe Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  Lh is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  t .h is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representat ive
Raymond L. Sciarrino
106  Ma in  S t .
Mount  Morr is ,  NY 14510
Taxing Bureau's  RepresentaLive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

of

HARoID J. PHIILIPS, JR.
and 0!FARRXII ENTERPRISES, INC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art icles 28 and
29 of the Tax Law for the Period August 1974
to December 1,975.

1.  0n January 19,  1978,  Haro ld J .

refund of State sales tax in the amount

DECISION

Pet i t ioners,  Haro ld J .  Phi l l ips ,  Jr .  and 0rFarre l l  Enterpr ises,  Inc. ,  1429

West Lake Road, Geneseo, New York 14454, f i led a petit ion for revision of a

deternination or for refund of sales and use taxes under Art icles 28 and 29 of

the Tax law for the period August 7974 to December 1975 (Fi le No. 25448).

A formal hearing was held before Julius E. Braun, Hearing Off icer, at the

off ices of the State Tax Comrnission, One Marine Midland PLaza, Rochester, New

York, on July 24, 1.981 at 9:00 A.M. Pet. i t ioner appeared by Raymond L. Sciarrino

Esq. The Audit Division appeared by Ralph J. Vecchio, Esq. (Thonas Sacca,

Esq .  ,  o f  counse l ) .

ISST]E

Whether petit ioner is entit led to a credit or refund of sales taxes paid

to the State.

FINDINGS OF FACT

Phil l ips, Jr. f i led an application for

o f  $34  ,393 .27  .
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2.  0n  December  15 ,  1978 the  Aud i t  D iv is ion  adv ised pe t i t ioner  tha t  h is

claim for refund of sales tax was being denied on the grounds that c laims for

the period pr ior to December 1, I974 were barred by the statute of l imitat ions

and substant iat ion had not been submitted to show that there was an overpayment

of the tax.

3 .  0n  March  13 ,  7974,  a  cont rac t  was  en tered  in to  be tween Texaco,  Inc .

and r rR.  J .  0 'Far re l l  d /b /a  0 'Far re l l  En terpr ises ,  fnc . "  (s ic )  wh ich  au thor ized

Texaco to add an extra three cents for each gal lon of fuel  del ivered to

0rFar re l l  En terpr ises ,  fnc .  Th is  ex t ra  amount  was to  be  app l ied  Lo  "ou ts tand ing

indebtedness due from me to the State Tax Dept." .  The contract was signed on

behalf  of  the corporat ion by HazeL Hume, as secretary of the corporat ion.

Checks were sent to the State for outstanding indebtedness due (sales taxes) in

the amounts of $18,340.27 for the period August 1974 to December 7974 and

$16,053.00  fo r  January  1975 t .o  December  7975,  fo r  a  to ta l  o f  g34,393.27 .

4 .  Pet . i t ioner  a l leged the  fo l low ing :

' rCorporat ion books do not authorize corporat ion secret ary (HazeL
Hume) or anyone else to enter into agreement with Texaco dated
March  13 ,  1974.  See fo rm a t tached.  (No sea l  a t tached to  cont rac t ) .

Corporat ion books do not authorize anyone to cont inue al leged contract
a f te r  da te  o f  death  o f  R ichard  O 'Far re l l  on  Ju Iy  8 ,  7974.

The extra amount of $.03 for each gal lon should have appl ied to
current sales tax owed by Harold Phi l l ips (a corporat ion off icer)
f rom August . ,  1974 un t . i l  December ,  1975 when he  c losed bus iness .
Mon ies  earned by  Haro ld  Ph i l l i ps ,  as  a  corpora t ion  o f f i cer  shou ld  no t
be appl ied to old debts of corporat ion and then have the St.ate of New
York  charge Haro ld  Ph i l l i ps  persona l ly  fo r  cur ren t  sa les  tax  due.
The un fa i rness  o f  th is  p rocedure  is  obv ious . t t

5.  Pet i t ioner acknowledged thaL Hazel Hume v/as secretary of 0 'Farrel1

Enterpr ises, Inc. and t twho pretty much ran the business,t .
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6. Pet i t ioner became an off icer of the corporat ion after the death of

i t s  ch ie f  opera t ing  o f f i cer ,  R ichard  0 'Far re l l .  Mr .  0 'Far re l l  was  the  fa ther

o f  p e t i t i o n e r ' s  w i f e .

CONCIUSIONS OF tAId

A.  That  B lacks tone 's  ru le ,  (1  B lacks tone,  Commentar ies  1 )  tha t  a  corpora t ion

could speak and act only by i ts common seal,  prevai led for some t ime. This

t .echnical  rule of the common law is no longer necessary t .o render val id the

ac ts  and cont rac ts  o f  a  bus iness  corpora t ion .  11  N.Y.  Jur . ,  Corpora t ions  Sec .

172.  See a lso  sec t ion  44(a)  o f  the  Genera l  Const ruc t ion  Law.

B. That al though the secretary of a corporat ion may, in some cases,

perform no funct ion other than that of  keeping a record, a corporate secretary

is ordinari ly rnore than an amanuensis,  and the corporat ion is bound by the

acts within the scope of her authori ty and i t  has been declared general ly that

the  secre tary  i s  one o f  the  genera l  manag ing  agents  o f  a  corpora t ion .  12  N.Y.

J u r . ,  C o r p o r a t i o n s  S e c .  6 3 1 .

C.  That  a  corpora t ion  is  fo r  mosL purposes  an  en t i t y  separa te  and d is t inc t

from i ts individual members or stockholders and such ent i ty remains unchanged

and unaffected in i ts ident i ty notwithstanding changes in i ts membership. 11

N . Y .  J u r . ,  C o r p o r a t i o n s  S e c .  1 0 .

D.  That  the  absence o f  a  sea l  on  the  cont rac t  w i th  Texaco,  fnc .  i s

immaLerial  to i ts val idi ty.  The corporate secretary had apparent authori ty

to bind the corporat ion. The death of an individual did not af fect the

corporat. ion as an ent. i ty.

E.  That  pursuant  to  sect ion 1139(a)  of  the Tax law,  a c la im for  re fund or

credit must be made within three years of the date when the tax was payable.

In any event, notwithstanding the statute of l imitations, paJrments made were

for  sa les tax and were appl ied to  the copporate pet i t ioner 's  account .
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DATED:

AUG

for credit orThat the petition

Albany, New York

0 4 1982

refund of State sales tax is denied.

STATE TAX COHMISSION

ftnd



STATE OF NEW YORK

STATE TAX COI"IMISSION

In the Matter of the Pet i t ion
o f

H a r o l d  J .  P h i l l i p s ,  J r .
a n d  0 ' F a r r e l l  E n t e r p i i s e s ,  I n c .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax law for the
P e r i o d  B l t +  -  7 2 / t S .

MFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August,  1982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Haro ld  J .  Ph i l l i ps ,  J r . ,and 0rFar re l l  En terpr ises ,  Inc .  the
pet i t ioner in the within proceedinS, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Haro ld  J .  Ph i l l i ps ,  J r .
and 0 'Far re l l  En terpr ises ,  Inc .
1429 \1. lake Rd.
Geneseo, NY 14454

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
4th day of August,  1982.

that the
forth o

sa id  addressee
sa id  wrapper  ts

is  the  pe t i t ioner
the last known address



STATE 0F NEI^/ YORK

STATE TAX COMMISSION

In the t ter of  the Pet i t ion
o f

H a r o l d  J .  P h i 1 l i p s ,  J r .
a n d  0 ' F a r r e l l  E n t e r p r i s e s ,  I n c .

for Redeterminat ion of a Def ic iency or a Revision
of a Det.erminat ion or a Refund of Sa1es & Use Tax
under Art ic le 2B & 29 of the Tax Law for the
P e r i o d  8 / 7 4  -  L 2 l t S .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August,  L982, he served the within not ice of Decision by
cert i f ied mai l  upon Raymond L. Sciarr ino the representat ive of the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Raynrond L. Sciarr ino
106 Main  St .
Mount Morr is,  NY 14510

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United St.ates Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
4 th  day  o f  August ,  1982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 4, 1982

Haro ld  J .  Ph i l l i ps ,  J r .
and 0rFar re1 l  Enterpr ises ,  fnc .
1429 W. Lake Rd.
Geneseo, NY L4454

Dear  Mr .  Ph i l l i ps :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1139 & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Larvs and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone l l  (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Raymond l .  Sciarr ino
1 0 6  M a i n  S t -
Mount Morr is,  NY 14510
Taxing Bureau's Representat ive
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STATE 0F NEI{I Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Haro ld  J .  Ph i l l i ps ,  J r .
a n d  0 ' F a r r e l l  E n t e r p r i s e s ,  I n c .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax law for the
P e r i o d  B l t t r  -  t 2 1 t S .

Stat.e of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of October,  7982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Haro ld  J .  Ph i l l i ps ,  J r . ,and 0 'Far re l l  En terpr ises ,  Inc .  the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

H a r o l d  J .  P h i l l i p s ,  J r .
a n d  0 ' F a r r e l l  E n t e r p r i s e s ,  f n c .
c/o Raymond L. Sciarr ino
106 Main  St ree t
Mount  Mor r is ,  NY 14510

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the Unit .ed States Postal  Service within the State of New York.

sa id  addressee
sa id  y rapper  i s

AFFIDAV]T OF MAIIING

is  the pet i t ioner
the Ia known addres

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
29 th  day  o f  0c tober ,  I9B2

/itl ', :ia'n T,,ID T 0 ADJyAiiISTER
OIiTI{S i'LRSUAi'iI 10 lAX IJAW
SECTIOI {  I74

that the
forth on
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P n0 844 IAs
RECEIPT FOR CERTIFIED MAIL

rjj;

lil
{((i

N(l ITISURANCE C()VEBAGE

P n0 842 696

SHOW TO WHOM ANO
DATE DELIVEREO

TOTAL POSTAGEAI{D FEES

P 230 842 695
RECEIPT FOR CERTIFIED MAIL

NO TNSURANCE COVERAGE PROVIOED-
NOT F(lR INT;R'{ATIONAL MAIL

REcEtpr FoR cERTtFtED Mrul
NO INSURANCE C()VERAGE PROVIDED_

NOT FOR INTERNATIONAL MAIL
(See Reverse)
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SHOW TO WHOI\,I OATE,
ANO ADDRESS OF
DELIVERY

AOORESS OF DELIVERY WITH
RESTRICTED DELIVERY

TOTAL POSTAGEAI{D FEES

SHOW TO WHOM AND OAIE
DELIVEREDWITH RESTRICl
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