
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 29, 1982

Diego Pet ruzze l la
75 Traymore Ave.
Buffalo, NY 14276

Dear Mr. PeLruzzel la:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 "of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Ernest J.  Gawinski
615 Br isbane B ldg .
Buf fa lo ,  NY 14203
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DIEGO PETRUZZETTA

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax Law for the Period June 1, 1973
through June 30, 1976.

DECISION

Petit ioner, Diego Petruzzella, 75 Traymore Avenue, Buffalo, New York I42L6,

f i led a petit . ion for revision of a determination or for refund of sales and use

taxes under Art icles 28 and 29 of the Tax law for the period June 1, 1973 through

June 30,  1916 (F i le  No.  18914) .

A small claims hearing was held before Arthur Johnson, Hearing 0ff icer, at

the off ices of the State Tax Commission, 65 Court Street, Buffalo, New York, on

May 13r  1982,  at  9 :15 A.M.  Pet i t ioner  appeared by Ernest  J .  Gawinsk i ,  Esq.  The

Audi t  Div is ion appeared by Paul  B.  Coburn,  Esq.  (Patr ic ia  Brumbaugh,  Esq. ,  o f

counse l ) .

ISSUES

I .  Whether pet i t ioner,  the purchaser in a bulk sale transact ion, is l iable

for the taxes determined to be due from the sel ler in accordance with sect ion

1141(c)  o f  the  Tax  law.

I I .  l , lhether the penalty and interest in excess of the minimum statutory

rate should be cancel led.

FINDINGS OF FACT

1. Pursuant to an agreement executed August 23, 7976, petit ioner, Diego

Pelruzzella, purchased a grocery store business from James A. Chevil lot.
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Petit ioner did not notify the Audit Division of the proposed sale.

The tota l  sa les pr ice was $8,327.62 which compr ised the fo l lowing:  $1,500.00 -

goodwi l l ,  furn i ture,  f ix tures,  equipment ,  $51487.10 -  s tock and $340.52 -

miscel laneous suppl ies.

2.  An audi t  o f  the se l ler 's  books and records d isc losed addi t ional  sa les

Laxes due of  $4,066.71 for  the per iod June 1,  1973 through June 30,  1976.  0n

March 18, !977, the Audit Division issued a Notice and Demand for Payment of

Sales and Use Taxes Due against petit ioner for the amount of said taxes, plus

penal ty  and in terest  o f  $1,956.34,  for  a  to ta l  o f  $6,023.05.  Pet i t ioner  was

held l iable for the taxes determined due from the seller in accordance with

sect ion 1141(c)  o f  the Tax law.

3. Petit ioner stated that the business closed December 31, 1980 and that

he is presently unemployed and is receiving disabil i ty benefits because of a

heart ai lment. Petit ioner went on to state that on the other hand, James Chevil lot

is gainful ly employed and that for such reason, and the fact that the tax

l iabi l i ty was incurred by the seller, the Audit Division should seek collection

f rom Mr.  Chevi l lo t .

4. The addit ional taxes found due on audit  were caused by the sel ler.

Pet i t ioner acted in good fai th at al l  t imes.

CONCIUSIONS OF tAW

A. That petit ioner fai led to comply with the provisions of section 1141(c)

of the Tax Law and that for such fai lure is personally l iable for taxes determined

due from James Chevil lot as provided in said section of the Tax Law.

B. That the penalty is cancelled and interest shall  be computed at the

minimum statutorv rate.
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C. That the petition of Diego Petruzzella is

in Conclusion of Law I tB'r ;  that the Audit  Divis ion

the Notice and Demand for Payment of Sales and Use

1977; and that,  except as so granted, the pet i t ion

den ied .

DATED: Albany, New York ST

DEC z I 1982

granted to the extent indicated

is hereby directed to modify

Taxes Due issued March 18,

is  in  a l l  o ther  respec ts



STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter of the Pet i t ion
o f

Diego PetruzzelLa

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax law for the
P e r i o d  6 / I / 7 3  -  6 / 3 0 / 7 6 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 1B years of age, and that on
the 29th day of December, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Diego PeLtuzzel la,  the pet i t ioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Diego PeLruzzelLa
75 Traymore Ave.
Buffalo, NY 14276

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the Unit .ed States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
29th day of December, 7982.

tha t  the  sa id
forth on said

is  the  pe t i l i oner
the last known address

addressee
wrapDer is/

"4 ' : i / ,  : ' / ' n4 .  I  I

AI-ITHONTT,EN TO ADIUT}ITSTER
O^:t ' l i i j  l )Lntj t IANI 10 T.ax LAW
SE'1ICi , I  I74



STATE OF NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Diego Petruzzel la

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax Law for
P e r i o d  6 / 1 / 7 3  -  6 / 3 0 / 7 6 .

AFFIDAVIT OF MAITING
Rev is ion

Use Tax
the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Ernest J.  Gawinski  the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Ernest J.  Gawinski
615 Br isbane B ldg .
Buf fa lo ,  NY 14203

and by deposit ing same enclosed in a posLpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that.  the said addressee
of the pet i t ioner herein and that the address set forth
Iast known address of the representat ive of the pet i t io

Sworn to before me this
29th day of December, 1982.

l_s

on
the represenLat ive
said wrapper is the

r .

ALITdONIZND TO ADMI}IISTER

;;i;i; rlirnsur'rqr ro TAX IJAw
SECTION I - i4
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