
STATE OF I{EW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

PETRA CABI,EVISION CORP.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax Law for the Period September 1,
1971 th rough May 3L ,  1975.

DECISION

Peti t ioner,  Petra Cablevision Corp.,  95 Brightside Avenue, Central  Is l ip,

New York 17722, f i led a pet i t ion for revision of a determinat ion or for refund

of sales and use taxes under Art ic les 28 and 29 of the Tax law for the period

September  1 ,  1971 th rough May 31 ,  1975 (F i le  No.  17154) .

A formal hearing was held before Archibald F. Robertson, Jr. ,  Hearing

Off icer,  at  the off ices of the State Tax Commission, Two World Trade Center,

New York ,  New York ,  on  Ju Iy  20 ,  1979 a t  1 :15  P.M.  Pet i t ioner  appeared by

Rober ts  &  Ho l land,  Esqs . ,  ( les te r  Hochberg ,  Esq. ,  and Arno ld  Panzer ,  Esq. ,  o f

counsel) .  The Audit  Divis ion appeared by Peter J.  Crotty,  Esq.,  (Frank Levit t ,

E s q .  ,  o f  c o u n s e l ) .

ISSUES

I. Whether equipment and materials used in the installation of cable

television and the furnishing of cable television service are exempt under

sec t ion  1115(a) (12)  o f  the  Tax  law.

I I .  Whether I 'connect drop mater ial ' t  or t fsubscriber drop mater ial t '  used in

the  ins ta l la t ion  o f  cab le  te lev is ion  is  fo r  resa le  pursuant  to  sec t ion  1101(b) (4 ) ( i ) (g )

of the Tax Law.
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I I I .  Whether the project ion of tax due based on a test per iod audit  is

proper and correct in accordance with sect ion 1138(a) (1) of  the Tax Law.

IV. l{hether penalty and interest in excess of the statutory rate imposed

by sec t ion  1145(a) ( t )  o f  the  Tax  law shou ld  be  wa ived.

FINDINGS OF FACT

1. Pet i t ioner,  Petra Cablevision Corp.,  is a who1ly-owned subsidiary of

Viacom International Incorporated, 345 Park Avenue, New York, New York 70022

and was, throughout Lhe period herein involved, a corporation engaged in

furnishing cable television service to subscribers in Suffolk County, New York.

2. 0n Septenber 8, 7976, as the result  of  an audit ,  the Audit  Divis ion

issued to petitioner a Notice of Determination and Demand for Payment of Sales

and use Taxes Due in the amount.  of  $392 r94a.24 in tax, plus $195,407.2'J" in

penalty and interest,  for the period september 1, 1971 through May 31, 1975.

The notice was timely issued pursuant to signed consents that extended the

per iod  fo r  assessmenL to  0c tober  20 ,  L976.

3. The audit  involved an examinat ion of the cash receipts journal,  the

cash disbursements journal,  the general  ledger,  sales invoices, purchase

invoices, bi l ls of  lading, sales tax returns and cancel led checks.

The auditor made a random check of sales invoices which revealed that

pet i t ioner properly col lected sales tax on instal lat ion charges and did not

col lect tax on the basic cable television service. Based on his examinat ion,

the auditor accepted the sales that. petitioner reported on the tax returns it

f i l e d .

The auditor then made tests on

test of  May, 1974 purchases recorded in

er ro r  ra t io  o f  .5807 percent .  H is  tes t

expense and f ixed asset purchases. His

various expense accounts revealed an

of January 1, 1974 through Septernber 30,
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1974 purchases recorded in the f ixed asset inventory account revealed an error

rate of 94.56 percent.  Simi lar tests made by the auditor on purchases in the

period January through March, 1973 and recorded in the f ixed asset accounts:

head end Brookhaven, head end Smithtown, head end Is1ip, equipment and tools,

furni ture and f ixtures, cable cast ing equipment,  microwave, and leasehold

improvements revealed the respect ive error rates: 96.06 percent,  99.93 percent,

9 9 . 9 4  p e r c e n t ,  7 9 . 0 0  p e r c e n t ,  1 5 . 7 3  p e r c e n t ,  9 9 . 2 4  p e r c e n t ,  9 9 . 6 4  p e r c e n t  a n d

7.27 percenx. Project ion of these error rates over the audit  per iod September 1,

1971 th rough May 31 ,  1975 resu l ted  in  add i t iona l  taxab le  purchases  o f  $51974r749.70

and $392,940.24  in  tax .

4. Pet i t ioner 's cable television system is composed of three elements: a

head end where  te lev is ions  s igna ls  f rom var ious  sources ,  i .e .  o f f  a i r  an tennas,

mic rowave rece ivers  o r  sa te l l i te  rece ivers ,  a re  assembled ,  s tandard izedby

processors and combined for appl icat ion to a distr ibut ion cable; a distr ibut ion

cable which carr ies the signals from the head end to the locat ion of subscribersl

a drop cable which is tapped into the distr ibut ion cable at one end and connected

on the other to a set t ransformer at the subscriber 's home to complete the

c i rcu i t .

5. Petitioner anaLyzed the May, 1974 purchases that were charged to Lhe

inventory account and categoriaed them into these classi f icat ions: central

off ice equipment,  stat ion apparatus, and "neither".  Under central  of f ice

equipment,  pet i t ioner included the elements of the head end, the processors,

and the combiners. Pet i t ioner included in stat ion apparatus the dropl ine

cable, both underground and overhead, the connectors on that cable and the set

transformers. The category ' rnei ther" was for the distr ibut ion cable and tools

and suppl ies that last less than a year.  The analysis showed that 87.54
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percent of the total expenditures qras for either central office equipment or

stat ion apparatus.

6. Pet i t ioner contends that based on i ts analysis of the inventory

account ,  87.54 percent of the expenditures recorded therein were exempt.

Petitioner further contends that the purchases recorded in the three head end

accounts, (Brookhaven, Smithtown and Is1ip) were exempt. The microwave equipment

is transmit ters and receivers that are necessary to del iver television signals

to the head end equipment.  Pet i t ioner 's content ion is based on the fact that

its equipment is substantially identical to equipment used by telephone and

telegraph companies and thus constitutes telephone and telegraph equipment.

7. Pet i t ioner fai led to ident i fy the "connect drop mater ial"  or "subscriber

drop mater ial"  and to explain why said mater ial  was for resale.

8. The books and records that pet i t ioner maintained were adequate for the

Audit  Divis ion to determine pet i t ioner 's exact tax l iabi l i ty.

9.  Pet i t ioner acted in good fai th at al l  t imes and there was no intent to

evade the tax.

CONCIUSIONS OF I,AI,I

A .  That  sec t ion  1115(a) (12)  o f  the  Tax  Law exempts  f rom sa les  and use

tax :

Machinery or equipment for use or consrunption directJ-y and predomi-
nant ly in the product ion of tangible personal property,  gas, electr i -
c i ty,  refr igerat ion or steam for sale, by manufactur ing, processing,
generat ing, assembling, ref ining or extract ing, or telephone central
office equipment or station apparatus or comparable t,elegraph equipment
for use direct ly and predominant ly in receiving at dest inat ion or
initiating and switching telephone or telegraph communication, but
not including parts with a useful  l i fe of one year or less or tools
or supplies used in connection with such machinery, equipment or
apparatus (emphasis added).

B. That sect ion 1105(b) of the Tax Law imposes sales tax upon:
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IG]as ,  e lec t r i c i t y ,  re f r igera t ion  and s team,  and gas ,  e lec t r i c ,
refr igerat ion and steam service of whatever nature, and.. . telephony
and telegraphy and telephone ?nd telegraph service of whatever nature
except interstate and international telephony and telegraphy and
telephone and telegraph service (emphasis added).

C. That cable television service is not a telephone or telegraph service

within the purview of sect ion 1105(b) of the Tax Law (New York State Cable

Te lev is ion  Assoc ia t ion  v .  S ta te  Tax  Commiss ion ,  59  A.D.  2d  81 ,  397 N.Y.s .  2d

2 0 5  ( 1 9 7 7 )  a f f ' g .  8 8  M i s c .  2 d  6 0 1  ( S u p . C t .  A l b a n y  C o . ,  1 9 7 6 ) .

D. That inasmuch as cable television service is not a telephone or telegraph

service for Lhe purpose of sect ion 1105(b) of the Tax law, i t  must be simi lar ly

determined that the equipment used to provide cable television service is not

used in the receipt,  the ini t iat ion or the switching of " telegraph or telephone

communicat ion" for the purpose of sect ion L1L5(a)(t2) of  the Tax Law.

E. That in construing a taxing statute in order to determine the scope of

a statutor i ly prescr ibed exemption, the rule is that.  the exemptions are to be

strictly construed and that if any ambiguity or uncertainty exists it is to be

resolved in favor of the sovereign and against exemption (Yatter of Afdrich v.

M u r p h y ,  4 2  A . D . 2 d  3 8 5 ,  3 4 8  N . Y . S . 2 d  3 8 4 ) .

F. That the exemption accorded under

is not applicable to the eguipment used by

television service to i ts subscribers.

sec t ion  f115(a) (12)  o f  the  Tax  Law

peti t ioner in furnishing cable

G.  That  20  NYCRR 528.13( f ) (2 )  p ronu lga ted  June 1 ,  1977 s ta tes :

Example 3: A cable television company purchases equipment that is
used for receiving incoming signals,  dupl icat ing them, and Lransmitt ing
new signals to subscribers. Such equipment is exempt.

H. That 20 NYCRR 528.13(f)  is prefaced vr i th the statement that for any

machinery or equipment to be entitled to exemption it rnust be used in furnishing

a telephone or telegraph service for sale. At the t ime of the promulgat ion of



-6-

said regulat ion, cable television service 
"u, 

d.ur.d a taxable telephone and

telegraph service under 20 NYCRR 527.2(d)(2).  Said regulat ion the court

decl-ared nul l  and void in New York State Cable Television v.  State Tax Commission,

(supra) .  There fore ,  20  NYCRR 528.13( f )  has  no  app l ica t ion  here in .

I .  That the burden of proof is on the taxpayer.  Pet i t ioner has fai led to

establ ish a basis for i ts c laim that rrconnect drop mater ial"  or "subscriber

drop mater ial"  is for resale and accordingty said is not el ig ible for the

resa le  exc lus ion  prov ided under  sec t ion  1101(b) (4 ) ( i ) (B)  o f  the  Tax  Law.

J. That al though there is statutory authori ty for use of a tesL period to

determine the amount of tax due, resort to such method of computing tax liability

must be founded upon an insufficiency of record keeping which makes it virtually

impossible to ver i fy such l iabi l i ty and conduct a complete audit  (Chartair ,  Inc.

v .  S t a t e  T a x  C o m m i s s i o n ,  6 5  A . D . 2 d  4 4 ,  4 1 1  N . Y . S . 2 d  4 1 ) .

K. That  in  accordance wi th F inding of  Fact  r fB ' r  the books and records

maintained by pet i t ioner were adequate. Therefore, the tax due is reduced to

the amounts found due for the periods reviewed.

t .  That penalty and interest in excess of the minimum prescr ibed by

sect ion 1145(a) of the Tax f ,aw is waived.

M. That the pet i t ion of Petra Cablevision Corp. is granted to the extent

indicated in Conclusions of Law t 'Kt 'and t 'L" above. The Audit  Divis ion is

hereby directed to modify the Notice of Determination and Demand
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granted, the petition is

DATED: Albany, New York

JAN 2I 1982
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issued September 8, 1976. Except as so

respects denied.

STATE TAX COMMISSION

Use Taxes Due

in al l  other



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Petra Cablevision Corp.
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax law for the
P e r i o d  9 / I / 7 I  -  5 / 3 L / 7 5 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 1982, he served the within not ice of Decision by cert i f ied
mai l  upon Petra Cablevision Corp.,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Petra Cablevision Corp.
95 Brightside Ave.
Central  Is l ip,  NY 11722

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cusLody of
the United States Posta1 Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
29th day of January, 7982.

sa id  add ressee the pet i t ioner
ld wrapper i the IasL known address

that the
for th on



STATE OF NEI,' YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Pet ra  Cab lev is ion  Corp . AT'FIDAVIT OF MAITING

for Redeterminat. ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax law for the
P e r i o d  9 / 1 / 7 1  -  5 / 3 7 / 7 5 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of January, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon lester Hochberg the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Lester Hochberg
Roberts & Hol land
1301 Ave. of the Americas
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of  the pet i t ioner
Iast  known address

further says that the said addressee is
herein and that the address set forth on

of  the representat ivq of  the pet i t ion

the representat ive
said wrapper is the

Sworn to before me this
29t}n day of January, 1982.



STATE OF  NEW YORK
STATE TAX COMMISSTON

ALB.ANY,  NEW YORK 12227

January 29, 1982

Petra Cablevision Corp.
95 Brightside Ave.
Central  Is l ip,  NY 11722

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) f f38 & 1243 of Lhe Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice traws and Ru1es, and must be commenced in
the Supreme Court of the State of New York, Atbany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lgwed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone / l  (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t . i ve
lester Hochberg
Roberts & Hol land
1301 Ave. of the Americas
New York, NY 10019
Taxing Bureau's Representat ive
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