
STATE OF NEW YORK

STATE TAX COMM]SSION

In the Matter of the Pet i t ion

o f

PEPSICO,  INC.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax Law for the Year 7976-

DBCISION

Pet i t ioner ,  Peps iCo,  fnc . ,  Purchase,  New York  10577,  f i led  a  pe t i t ion  fo r

revision of a determinat ion or for refund of sales and use taxes under Art ic les

28 and 29  o f  the  Tax  law fo r  the  year  1976 (F i le  No.  23870) .

A formal hearing was held before Arthur Bray, Hearing Off icer,  at  the

off ices of the State Tax Commissi-on, Two l^/or ld Trade CenLer,  New York, New

York ,  on  November  19 ,  1981 a t  10 :45  A.M.  Pet i t ioner  appeared by  Cravath ,

Swaine & Moore (Henry W. de Kosmian, Esq. ,  of  counsel) .  The Audit  Divis ion

appeared by  Pau l  B .  Coburn ,  Esq.  ( I rw in  Levy ,  Bsq. ,  o f  counse l ) .

ISSI]ES

I .  Whether  the  assessment  o f  sa les  and use tax  a r is ing  f rom pet i t ioner rs

purchase of an airplane is barred by the Statute of l , imitat ions.

I I .  Whether  Lhe assessment  o f  sa les  and use tax  a r is ing  f rom pet i t ioner 's

purchase of an airplane violates the commerce clause of the United States

Const. i tut ion.

I I I .  Whether  reasonab le  cause ex is ts  fo r  remiss ion  o f  pena lL ies  and in te res t .

FINDINGS OF FACT
i

1.  0n  October  31 ,  1977 the  Aud i t  D iv is ion  issued a  Not ice  o f  Determinat ion

and Demand for Payment of Sales and Use Taxes Due against pet i t ioner,  PepsiCo,

Inc .  ( "Peps iCo" )  fo r  the  per iod  December  20 ,1976 pursuant  to  sec t ions  1138 and
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1252 o f  the  Tax  Law.  The tax  assessment ,  in  the  amount  o f  $2731000.00 ,  p lus

pena l ty  and in te res t  o f  $54,600.00 ,  fo r  a  to ta l  due o f  $327,600.00  was issued

because PepsiCo did not pay use tax on a 1975 Grumman Gulfstream airplane.

2. PepsiCo is a company that provides consumer goods and services through-

out the world.  I ts world headquarters are located in Purchase, New York.

3. 0n October 16, 1975 PepsiCo paid Grumman American Aviat ion Corporat ion

$3r900r000.00  upon de l i very  o f  a  Grumman Gul fs t ream a i rp lane in  Char lo t te ,

Nor th  Caro l ina .  The a i rp lane was purchased in  o rder  fo r  Peps iCo 's  execut ives

to be able t .o travel with greater speed to certain locat ions which were not

frequent ly serviced by common carr iers.

4 .  By  a  check  da ted  November  13 ,  1975,  Peps iCo pa id  the  Sta te  o f  Nor th

Caro l ina  $120.00  in  sa les  and use tax  a r is ing  f rom the  purchase o f  the  a i rp lane.

5. The airplane f i rst .  entered New York on Apri l  7,  7976 in order to pick

up Brian l .  Mol ine who was in White Plains, New York. Mr. Mol ine was a pi lot

employed by PepsiCo. Upon picking up Mr. Mol ine, the airplane was f lown to San

Antonio, Texas for f l ight t raining. However,  because of severe weather warnings

in the San Antonio area, the airplane landed in Dal las, Texas for the night.

6.  0n Apri l  16, 1976 the airplane was f lown from Savannah, Georgia to

White Plains, New York.

7. 0n Apri l  20, 7976 Lhe airplane was f lown from White Plains, New York

to Las Vegas, Nevada and then back Lo White Plains, New York. The purpose of

the f l ight was to transport  the Chief Execut ive Off icer of PepsiCo to Las Vegas

for  a  bus iness  meet ing .

8 .  0n  Apr i l  21 ,  1976 the  a i rp lane was f lown f rom Whi te  P la ins ,  New York

to Nassau, Bahamas with eleven passengers for a business meeting.
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9. 0n Apri l  22, 1976 the airplane was f lown from Nassau, Bahamas to

Savannah, Georgia for maintenance work on the airplane. Thereafter,  the

airplane was f lown to Miami,  Flor ida to pick up two individuals and then f lown

back to Nassau, Bahamas to attend a business funct ion. Thereafter,  the airplane

was f lown, without passengers, to Pit tsburgh, Pennsylvania for the evening.

10. 0n Apri l  23, 1976 the airplane picked up two people in Pit tsburgh,

Pennsylvania, and brought then to Nassau, Bahamas. The airplane was then f lown

to  Wash ing ton ,  D.C. ;  Da l las ,  Texas ;  and then to  Nassau,  Bahamas.

11. 0n Apri l  25, 7976 the airplane was f lown from Nassau, Bahamas to White

Plains, New York in order to br ing thir teen people back fron a meeting in

Nassau. 0n the fol lowing day the airplane vras f lown to Savannah, Georgia to

cont inue f l ight t raining for PepsiCors pi lots.

L2. PepsiCors pi lots spent unt i l  Apt i l -  29, 1975 in f l ight t raining at

which time the pilots were found qualified to fly the airplane by the Federal

Aviat ion Adminstrat ion.

13. 0n May 2, 1976 the airplane was f lown to the Westchester County

Airport .  This airport  has been the pr incipal base of the airplane since this

da te .

14. During the perio, i l  May 2, 1976 through December 20, 1976 the airplane

was engaged in seven flights in which there \^ias a take-off from a New York

airport  fol lowed by a landing at a New York airport .  These f l ights are sunmarized

as  fo l lows:

DATE

July 7, 1976

TRIP

White Plains, N.Y. to Newburgh,
N .Y .  ro  l { h i t e  P la ins .  N .Y .

PURPOSE

to qualify a new
copi lot  on the
airplane



Ju ly  11 ,  7976

August  19,  1976

August  27,  1976

September  2 ,  1976

September 29, 7976

October  6 ,  7976

15.  The a i rp lane

f l igh ts .
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Whi te  P la ins ,  N.Y.  to  Nor th  Myr t le
Beach,  S .C.  to  John F .  Kennedy
Ai rpor t  to  Whi te  P la ins ,  N.Y.  to
Nor th  Myr t le  Beach,  S .C.  to  Whi te
P 1 a i n s ,  N . Y .

Whi te  P la ins ,  N.Y.  to  John F .
Kennedy Airport  to Kansas City,
M o .

New Or leans ,  LA.  t .o  Miami ,  F l .
to  For t  Myers ,  FL .  to  Mont ice l lo ,
N . Y .  t o  W h i t e  P l a i n s ,  N . Y .

\dhite Plains ,  N. Y. to Rochester ,
N . Y .  t o  E l m i r a ,  N . Y .  t o  W h i t e
P l a i n s ,  N . Y .

Whi te  P la ins ,  N.Y.  to  Whi te  P la ins ,
N . Y .

Idh i te  Pla ins,  N.Y.  to  Whi te Pla ins,
N .Y .

has been pr inc ipal ly  used in in terstate

t ransport
passengers

transport
passengers

transport
passengers

transport
passengers

f l ight t raining
and to qual i fy a
new pilot. on the
aircxafL

maintenance test
f l ight

and internat ional

16. PepsiCo f i led a New York State quarter ly Return for Part-Quarter ly

Fi lers for the period March 1, 1976 t-hrough May 31, 1976. Pepsico did not pay

sales and use tax on the return ar is ing from the purchase of the airplane

because i t  was  adv ised by  Mr .  Luppesco,  Peps iCo 's  V ice-Pres ident  in  charge o f

tax, that New York State sales and use tax would be inappl icable since the

airplane would be used vir tual ly exclusivety in interstate commerce.

77. The part ies st ipulated at the hearing that the tax assessment was

erroneously computed at the seven percent rate appl icable to White Plains

rather than the f ive percent rate appl icable to Westchester county.
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CONCTUSIONS OF tAW

A. That subdivis ion (b) of sect ion 1747 of the Tax Law provides in part :

" . . .no  assessment  o f  add i t . iona l  tax  sha l l  be  made a f te r  the  exp i ra t ion
of  more  than th ree  years  f rom the  da te  o f  the  f i l i ng  o f  a  re tu rn . . .
For purposes of this subdivis ion, a return f i led before the last day
prescr ibed by law or regulat ion for the f i l ing thereof or before the
Iast day of any extension of t ime for the f i l ing thereof shal l  be
deemed to  be  f i led  on  such las t  day . r r

B. That the New York State Quarter ly Return for Part-Quarter ly Fi lers of

PepsiCo for the period March 1, 1976 through May 31, 1976 was due June 20, 1976

(Tax law S1136(b)).  Since the Not ice of Determinat ion and Demand for Payment

of Sales and Use Taxes Due was issued within three years of June 20, 1976, the

assessment was not barred bv the SLatute of l imitat ions.

C. That for the taxable period in issue, aircraft  which are based in New

York State are subject to New York State sales and compensat ing use tax (Tax

L a w  $ 1 1 1 0 ;  s e e  M a t t e r  o f  X e r o x  v .  S t a t e  T a x  C o m m .  o f  S t a t e  o f  N . Y . ,  7 1

A.D .2d  r77 ) .

D. That the constitut ionali ty of Lhe laws of the State of New York is

presumed at the administrative level of the State Tax Commission.

E. That PepsiCo acted in good fai th;  therefore, the penalty and interest

in excess of the minimum statut.ory rate are cancel led.

F. That in accordance with the st ipulat ion of the part ies noted in

Finding of Fact " I7",  the tax assessment should have been computed at the f ive

percent rate appl icable to hlestchester County.

G. That in view of Finding of Fact "4",  pet i t ioner is ent i t led to a

cred i t  o f  $120.00  aga ins t  i t s  New York  S ta te  sa les  and use tax  l iab i l i t y

ar is ing  f rom i ts  purchase o f  the  a i rp lane (Tax  law $1118(7) ;  51  N.Y.  Jur .  Sa les

and Use Taxes  S42) .
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H. That the pet i t ion of PepsiCo, Inc. is granted to the extent of Conclu-

sions of Law i lErrr  f rFi land rrcrt ;  that the Audit  Divis ion is hereby directed to

modify accordingly the Not ice of Determinat ion and Demand for Payment of Sales

and Use Taxes  Due issued October  31 ,  7977;  and tha t ,  except  as  so  gran ted ,  the

pet i t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

N0v 091982
f tcf tr 'e-

STATE TAX COMMISSION



STATE OF NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

P e p s i c o ,  f n c .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Year
7 9 7 6 .

AFF]DAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of November, L982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Peps ico ,  Inc . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

P e p s i c o ,  I n c .
Purchase, NY L0577

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

is the pet i t ioner

Sworn to before me this
9th day of November, 1982.

AUTHORIZED TO
CA?HS PURSUANT TO
SECTION 174

NISTER
TAX IJAW

tha t  the  sa id  addressee
forth on said r+rappet '  is the las



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

P e p s i c o ,  f n c .

for Redeterminat ion of a Def ic iency or a
of a DeterminaLion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax law for
7 9 7 6 .

MFIDAVIT OF MAITING
Revision

Use Tax
the Year

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of November, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Henry de Kosmian the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Henry de Kosmian
CravaLh, Swaine & Moore
One Chase Manhattan PLaza
New York, NY 10005

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t . ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ionpr.

Sworn to before me this
9th day of November, 1982.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 9, 7982

P e p s i c o ,  I n c .
Purchase,  NY 10577

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect. ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 7B of the Civi l  Pract ice laws and Rules, and must be commenced in
the Suprene Court. of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone 1l  (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representat ive
Henry de Kosmian
Cravath, Swaine & Moore
One Chase Manhattan PIaza
New York, NY 10005
Taxing Bureau' s Representative


