
} ?

';

STATE OF NEI{I Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JUAN PENA DECISION
:

for Revision of a Deterrnination or for Refund
of Sales and Use Taxes under Art ic les 28 & 29 ;
of the Tax Law for the Period March l ,  1975
through May 31, 1978. :

Pet i t ioner,  Juan Pena, 1474 Bushwick Avenue, Brooklyn, New York 1L207,

f i led a pet i t ion for revision of a determinat ion or for refund of sales and use

taxes under Art ic les 28 & 29 of the Tax Law for the period March 1, L975

through May 31, 1978 (Fi le No. 25707).

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on JuIy 23, 1981 at 10:45 A.M. Pet i t ioner appeared by Sidney Schmukler,

Esq. The Audit  Divi .s ion appeared by Ralph J. Vecchio, Esq. (Kevin Cahi l1,

E s q .  ,  o f  c o u n s e l ) .

ISSIIBS

I. Whether a Consent to Fixing of Tax Not Previously Determined and

Assessed (AU-3) signed by pet i t ioner f inal ly and irrevocably f ixed pet i t ioner 's

tax l iabi l i ty for the period March 1, 1975 through May 31, L978.

I I .  Whether the Audit  Divis ion properly determined addit ional sales taxes

due from pet i t ioner for said period.

FINDINGS OF FACT

1. Pet i t ioner,  Juan Pena, operated a grocery store located at L474

Bushwick Avenue, Brook1yn, New York. The business vras sold on lTay 25, 1978 to

Lu is  R ivera  fo r  $6 ,500.00 .
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2. 0n JuIy 20, 1978, the Audit  Divis ion issued a Not ice of Determinat ion

and Demand for Payment of Sal-es and Use Taxes Due against pet i t ioner covering

the  per iod  March  1 ,  1975 th rough May 31 ,  L97B fo r  taxes  due o f  $13,524.48 ,  p lus

pena l ty  and in te res t  o f  $51527.22 ,  fo r  a  to ta l  o f  $191051.70 .  The fo rego ing

taxes were determined due based on avai lable information since pet i t ioner could

not produce books and records for audit .

3.  Pet i t ioner executed a consent extending the period of l imitat ion for

assessment of sales and use taxes for the period March 1, 1975 through Februaty 28,

1978,  to  June 20 ,  1979.

4.  Pet i t ioner  t imely f i led a pet i t ion for  rev is ion of  the aforesaid

determinat ion.

5. At an informal conference held by the Brooklyn Distr ict  Off ice, the

tax  was ad jus ted  to  $6  ,440.76  based on  add i t iona l  fac ts  p resented  by  Dav id

Port. lock, pet i t ionerrs duly authorized representat ive at that t ime.

0n September 25, 1978, pet i t ioner signed a Consent to Fixing of Tax

Previously Determined and Assessed whereby he agreed to the adjusted tax

$ 6 , 4 4 0 . 7 6 .

6. Pet i t ioner argued that he does not read the Engl ish language and

therefore, did not understand the purpose of the consent or that he agreed to

pay $61440.76 in addit ional tax. Pet i t ioner further stated that he signed the

consent only because his representat ive, Mr. PorLlock, instructed him to do so

Mr .  Por t lock  speaks  Span ish  as  we l l  as  Eng l ish .

CONCI,USION OF tAW

A.  That  sec t ion  1138(c)  o f  the  Tax  Law prov ides  tha t  " (a )  person l iab le

col lect. ion or payment of tax (whether or not a determinat ion assessing a

pursuant to subdivis ion (a) of this sect ion has been issued) shal l  be

Not

due of

fo r

tax
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ent i t led to have a tax due f inal ly and irrevocably f ixed pr ior to the ninety-day

period referred to in subdivis ion (a) of this sect ion, by f i l ing with the tax

commission a signed sLatement in wri t ing, in such form as the tax commission

sha l l  p rescr ibe ,  consent ing  there to . r t

That pet i t ioner,  by execut ing the consent referred to in Finding of Fact.

"5",  f inal ly and irrevocably f ixed the tax shown thereon in accordance with the

provi-sions of sect ion 1138(c) of the Tax law. Accordingly,  Lhe issue regarding

Lhe correctness of the taxes determined with respect thereto, is moot.

B. That the pet i t ion of Juan Pena is denied and the Not ice of Determinat ion

and Demand for Payment of Sales and Use Taxes Due issued July 20, 1978 as

revised pursuant to the consent,  is sustained.

DATED: Albany, New York STATE TAX C0MMISSION

AUG 1 3 1982
ACTIIIG

STATE TAX COMMISSION



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 13, 1982

Juan Pena
1474 Bushwick Ave.
Brooklyn, NY I I207

Dear  Mr .  Pena:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding
review an adverse decision by the State Tax Commission can only be
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be
the Supreme Court of the State of New York, Albany County, within
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed
wi th  th is  dec is ion  may be  addressed to :

leveI .
in court to
insti tuted
commenced in

4 months from

in accordance

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone lt (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner rs  Representa t ive
Sidney Schmukler
121 Schermerhorn St.
Brooklyn, NY 11201
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Juan Pena

for Redeterrninat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  3 /  1  1 7 5 - 5 /  3 1 / 7 8 .

That deponent.
of the pet i t ioner
last known address of the representat ive of the pet i t j

AFFIDAVIT OF MAITING

is the representative
on said \{rapper is the

ner .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 13th day of August,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Sidney Schmukler the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Sidney Schmukler
121 Schermerhorn St.
Brooklyn, NY 11201

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

further says that the said addressee
herein and that the address set forth

Sworn to before me this
13 th  day  o f  August ,  L982.

(-t'



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Juan Pena

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax law for the
P e r i o d  3 /  1  / 7 5 - 5  /  3 t l t e .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that. he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 13th day of August. ,  'J.982, 

he served the within not ice of Decision by
cert i f ied mai l  upon Juan Pena, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Juan Pena
1474 Bushwick Ave.
Brooklyn, NY 77207

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
13th day of August,  7982"

that the said
forth on said

is the pet i t ioner
the last known address
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