
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

of

PARKSIDE CATERERS, INC.

for Revision of a Determination or for
of Sales and Use Taxes under Art icles
of the Tax law for the period June 1,
through August 31, 1,974.

DECISION

addit ional sales and use

for the period June 1, 1977

Refund
28 and 29
r977

Pet i t ioner ,  Parks ide Caterers,  Inc. ,  108-23 65th Road,  Forest  Hi l ls ,  New

York 11375, f i led a petit ion for revision of a determination or for refund of

sales and use taxes under Art icles 28 and 29 of the Tax Law for the period

June L,  1971 through Augusr  31,  1974 (F i le  No.  10551) .

A formal hearing was held at the off ices of the State Tax Commission, Two

l'Jorld Trade Center, New York, New York on August 11, 7977 before Frank Romano,

Hearing Off icer. Continued hearings were held at the same location on February L7,

1978 before Michael  A lexander ,  Hear ing Of f icer ;  on 0ctober  27,  1978 before

Wil l iam Dean, Hearing 0ff icer; on December 11 , lgTg before Julius Braun,

Hearing Off icer; on March 23, 1979 before James Prendergast, Hearing 0ff icer

and on December 15, 1980 before Robert Couze, Hearing 0ff icer. Petit ioner

appeared by Bernard Chwast, CPA and Dudley Gaff in, Esq. The Audit Division

appeared by Pet.er Crotty and Ralph Vecchio, Esqs. (Laurence Stevens and Samuel

F reund ,  Esqs . ,  o f  counse l ) .

ISSTIE

Llhether the Audit Division properly determined

taxes due f rom pet i t ioner ,  Parks ide Caterers,  Inc. ,

through August 31, 1974.
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FINDINGS OF FACT

1.  Pet i t ioner ,  Parks ide Caterers,  Inc. ,  operated a Jewish cater ing house

in the Bronx unti l  the end of August, 1974, when it  moved to the Forest Park

Jewish Center in Queens.

2. 0n September 10, 1974, a Notice of Determination and Demand for

Payment of Sales and Use Taxes Due was issued against petit ioner for the period

June 1, 797I through May 31, 1974. The notice assessed an estimated tax due of

$79r688.28 p lus penal ty  and in terest .  I t  resul ted f rom pet i t ionerrs  fa i lure to

produce its books and records for audit.

3. 0n November 10, 1975, another Notice of Determination and Demand for

Paynent of Sales and Use Taxes Due was issued. This notice, for the period

September 1, 7972 through August 31, 1974, assessed an addit ional tax due of

$403,542.96 plus penalty and interest. The tax due was based on purchases

reported on petit ionerts federal incorne tax returns being marked up 175 percent

due to the Audit Divisionrs f indings that petit ioner's sales records were

incomplete.

4. Petit ioner in i ts appearance at a pre-hearing conference held October 19,

1976 was apprised of the books and records required by the Audit Division to

complete i ts audit.  Since then, records, books and information have been

provided which caused the Audit Division to revise petit ioner's tax t iabi l i ty

for the period June 1, 1971 through August 31, 1974. The last revision was

introduced at the hearing of March 23, 1979 and reflects sales and use tax

due  o f  $118 ,595 .00 .

5. The Audit Division in i ts revision of petit ioner's tax l iabi l i ty to

$118,595.00 took into account various f indings. An unaccountable difference of

$787'906.00 between the receipts  recorded in  the cash receipts  journal  and
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Sross sales per sales and use tax returns (ST-100's) was considered addit ional

taxable "affair" incone. A test of available sales invoices for June 1973 of

t t a f f a i r t t and t r ren ta l r r sa les  resu l ted  i n  t he  d i sa l l owance  o f  4 .3  pe rcen t  o r

$25 '115.00 of  a l leged nontaxable sa les.  A test  o f  purchases for  June and Ju ly

1973 resul ted in  the d isa l lowance of  $698 1934.00 in  ' r re ta i l r r  sa les.  A rev iew

of a worksheet prepared by petit ioner's accountant on leasehold improvements

resul ted in  the d isa l lowance of  $53,407.00 of  sa id purchases.  A rev iew of

disbursements in the cash disbursements journal and available purchase invoices

for July 1973 resulted in the disal lor*ance of $104,995.00 of recurring expense

(supply) purchases.

6.  The above d isa l lowances to ta l ing $1,670r357.51 represent  an error

rat io  of  328.34 percent  o f  repor ted taxable sa les of  $508,728.00.  The addi t ional

taxes due per sales tax quarter are as fol lows:

PERIOD ENDED

August 31, 7971,
Novenber 30, 1971,
February 29, 7972
May 3L,  7972
August 31, 1972
November 30, 1972
February 28, 1973
May 31,  1973
August  31,  1973
November 30, 1973
February 28, I974
May  31 ,7974
August  31,  1974
TOTAI,

ADDITIoNAT TNGBTE SATES AND/0R
PI]RCHASES SUBJECT TO USE TAX

ADDITIONAI
TNGS DTIE

$ 102 ,491 .33
97 ,742.67
88 ,980 .  14

148 ,511 .46
164,931.75
r72,522.12
1og ,460 .55
t48,96L.29
762,328.0L
129 ,g33.gg
117 ,040 .08
80 ,7  42 .09

2A8 372.03
$1*,T7_0-,3T5.i

$ 7 ,276 .55
6 ,897  .13
6 ,317  .59

L0 ,544.28
11 ,710 .  15
7  ,989  ,07
7  ,700 .70

10 ,576 .25
" l . r ,525 .29
9 ,225 .31
8 ,309 .  95
5 ,732.59

14 ,790 .  15
$n8;5mm

7. Morris Wolofsky, president of petit ioner, testi f ied that i ts ttaffalf '

income came from its catering activit ies, that i ts 'rrentaltt  income vras from the

use of rooms in i ts building as a place of assembly, and that i ts t ' retai l ' r

sa les represented the sa le of  unprepared foods ( i .e .  ch ickens,  l ivers) .
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8. Petit ioner offered no documentary or other substantial evidence in

support of its testimony or to show that the recomputed additional taxes due

did not reflect i ts addit ionar sales and use tax l iabi l i ty.

9. Petit ioner did not maintain suff icient books and records for the Audit

Division to determine the exacL amount of tax due.

10. Petit ioner did not raise as an issue the imposit ion of penalty and

interest.

CONCIUSIONS OF I,At.i

A. That section 1132(c) of the Tax Law provides Lhat i t  shall  be presuned

that al l  receipts from property are subject to tax unti l  the contrary is

established and the burden of proving that any receipt is not taxable shall  be

upon the person required to col lect tax.

B.  That  pet i t ioner ,  Parks ide Caterers,  fnc. ,  fa i led to  susta in the burden

of proof required by section 1132(c) with respect to the unaccountable difference

detected by the Audit Division in receipts per cash receipts books and gross

sales per sales and use tax returns.

C. That section 1138(a) of the Tax Law provides that i f  a return is not

f i led, or i f  a return when f i led is incorrect or insuff icient, the amount of tax

due shall be determined by the Tax Conmissiqn from such information as may be

avai lab le.

D. That the tests and methods enployed by the Audit Division as described

in Finding of Fact "5" are proper and in accordance with the provisions of

sec t i on  1138(a ) .

E. That the petit ion of Parkside Caterers, Inc. is granted to the extent

that the addit ional taxes due for the periods ended August 31, lg7I, November 30,

1971'  May 31r  1972 and August  31,  7972 arc l imi ted to  the amount  assessed on
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the Notice issued September 10, 7974. Section 1147(b) of the Tax law provides

for a three year statute of l imitations for assessing addit ional taxes.

F. That the petit ion of Parkside Caterers, Inc. is granted to the extent

that the addit ional taxes due for the period ended February 29, 1972 arc

reduced  to  96 ,317 .58 .

G.  That  pet i t ioner  Parks ide Caterers,  Inc. 's  sa les and use tax l iab i l i ty

for the period June 1, 1971 through August 31, 1974 is 9108,729.65 in accordance

with Conclusions of law ttEtt and ttFtt above.

H. That the petit ion of Parkside Caterers, Inc. is granted to the extent

ind icated in  Conclus ions of  law' tEt t ,  I tFr t  and tcr .  The Audi t  Div is ion is

accordingly directed to modify the Notice of Determination and Demand for

Paynent of Sales and Use Taxes Due issued September 10, tg74 and November 11,

1975 with penalty and interest. Except as so granted, the petit ion is in al l

other respects denied.

DATED: Albany, New York STATE TAX COMMISSI0N

AUG 0 4 1982
STATE TAX COUMISSION



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 4, 7982

Parks ide  Caterers ,  fnc .
7a8-23 65rh Rd.
F o r e s t  H i l l s ,  N Y  1 1 3 7 5

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the St.ate of New York, Albany County, within 4 months fron
the  da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Lit.igation Unit
Albany, New York 12227
Phone #  (518)  457-2A7a

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i l ioner 's  Representat ive
Dudley Gaff in
233 Broadway
New York, NY 10007
Taxing Bureaut s Representative

Bernard V. Chwast
410 Jer icho Turnpike
Je r i cho ,  NY 11753



STATE OF NBW YORK

STATB TAX COMMISSION

In the Matter of the Pet i t ion
o f

Parks ide  Caterers ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sa1es & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  6 /  I l T I - 8 / 3 I / 7  4 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age ,  and that on
the 4th day of August,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Bernard V. Chwast,  the representat ive of the pet iLioner in the
within proceeding, by enclosing a Lrue copy thereof in a securely sealed
postpa id  \ { rapper  addressed as  fo l lows:

Bernard V. Chwast
410 Jericho Turnpike
J e r i c h o ,  N . Y .  1 1 7 5 3

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat i f  the pet i t ioner.

Sworn to before me this
4 th  day  o f  August ,  1982.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t . ion
o f

Parks ide  Caterers ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision
of a Deterninat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  6 /  1  / 7  I - 8 /  3 L / 7  4 .

AFFIDAVIT OF MAIIING

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Dudley Gaff in the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Dudley Gaff in
233 Broadway
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the petit ioner
last known address

Sworn to before me this
4th day of August,  1982.

further says that the said addressee is
herein and that the address set forth on
of the representative of the petitiyer.

the represenLative
said wrapper is the



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

Parks ide  Caterers AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
Per iod  6 /  I /7  1 -8  /  3 I  / l  t r .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August,  1982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Parks ide  Caterers ,  Inc . ,  the  pe t i t ioner  in  the  w i th in
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Parks ide  Caterers ,  Inc .
708-23 55rh Rd.
Fores t  H i l l s ,  NY 11375

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

Pet i t ion

,  I n c .

That deponent
herein and that the
of  the  pe t i t ioner .

Sworn to before me
4th day of August,

further says that the said
address  se t  fo r th  on  sa id

this
1982.

I

L-

addressee is  the  pe t i t ioner
wrapper r is the last known address
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