
STATE OF NEI,I YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

VICTOR OUZOONIAN AND HARRY OUZOONIAN
dlb/a I{EIGHTS FIOoR COVERING

for Revision of a Deterninat ion or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the period December 1,
L974 through November 30, 1977.

DECISION

Peti t ioners, Victor Ouzoonian and Harry 0uzoonian, d/b/a Heights Floor

covering, c/o samuel Goldwasser & co.,  276 Fif th Avenue, New York, New York

10001, f i led a pet i t ion for revision of a determinat ion or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the period December

1, 1974 rhrough November 30, tg77 (Fi le No. ZS94h).

A smal l  c laims hearing was held before Judy M. Clark, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  August  3 ,  1981 a t  1 :15  P.M.  Pet i t ioners  appeared by  Melv in  Lantner ,

Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Angelo Scopel l i to,

E " q .  ,  o f  c o u n s e l ) .

ISSTIE

Wtrether the Audit Division properly computed the markup used in determining

sales of instal led f loor covering by Heights Floor Covering.

FINDINGS OF FACT

1. On March 20, L978, the Audit  Divis ion issued a Not ice of Deterninat ion

and Demand for Paynrent of Sales and Use Taxes Due against Victor 0uzoonian for

his l iabi l i ty as a partner in Heights Floor Covering for the period December 1,

1974 th rough Noven ler  30 ,1977.  The Nqt ice  asser ted  tax  due o f  911,531.94
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p lus  pena l t ies  and in te res t  o f  $41784.01  fo r  a  to ta l  o f  $161315.95  as  a  resu l t

of  a f ie ld audit .

2. Petitioners Victor Ouzoonian and Harry Ouzoonian operated the partnership

Heights Floor Covering ("Heights") which was engaged in the retai l  sale and

inst.al lat ion of f loor coverings and other accessories. Heights naintained 4

or 5 locat ions and f i led consol idated sales and use tax returns for the

per iods  in  i ssue.

3. 0n audit ,  the Audit  Divis ion found that Heights did not have sales

invoices for ver i f icat ion of i ts taxable sales; therefore, the Audit  Divis ion

reviewed Height.s t purchase records to determine the various categories of

i tems sold. Using current sales invoices avai lable in November, 1977, the

Audit Division determined the following markup percentages:

Paints
Scrap Linoleum

Mark Up

73.06%
47.00%

Uninstal led Linoleum 7L.25%
fnstal led l lnoleum r47.007,

The Audit Division then applied the markups to the appropriate purchases

for  the  aud i t  per iod  and de termined taxab le  sa les  o f  $1 ,28 I1962.00 .  He igh ts

repor ted  taxab le  sa les  o f  $1r137r728.20  on  sa les  and use tax  re tu rns  f i led .

The Audit  Divis ion thereby determined addit ional taxable sales of $144,150.00

a n d  t a x  d u e  t h e r e o n  o f  9 1 1 , 5 3 1 . 9 4 .

4. In i ts computat ion of the markup on instal led f loor covering, the

Audit  Divis ion fai led to include in the cost factor the necessary mater ials

used in the instal lat ion such as adhesives, l in ings and metal  str ipping.

Moreover,  purchases of these mater ials were included in the Audit  Divis ion's

computat ion of pet i t ioners I  taxable sales. I le ights submitted a revised markup
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computat ion of 112.15 percent considering such mater ials as a cost

for the same sales examined by the Audit Division.

5. As a result  of  a conference, Heights substant iated a loss

total ing $9r528.47 during a "blackout" which occurred on July 14,

inventory consequently was not sold. The Audit Division conceded

adjustment to purchases for such loss was warranted.

fac to r

of inventory

7977.  Th is

that an

CONCI,USIONS OF IAT,'

A. That the Audit Division properly used its authority within the meaning

and intent of  sect ion 1138(a) of the Tax Law by using purchases to determine

Heights'  sales and sales tax due when in fact sales records were not avai lable.

That the Audit Division, hovrever, in determining those sales failed to consider

al l  cost factors in computing the markup on instal led f loor covering as found

in Finding of Fact "4".  The markup appl ied to purchases of f loor covering

instal led by pet i t ioners is accordingly reduced to 112.15 percent.

B. That purchases marked up on audit  are reduced by $91528.47 pursuant

to Finding of Fact ' t5 ' r .

C. That the pet i t ion of Victor 0uzoonian and Harry Ouzoonian d/b/a

Heights Floor Covering is granted to the extent indicated in Conclusions "A"

and ' rBrr above; that the above modif icat ions result  in no addit ional sales tax

due; therefore, the Audit  Divis ion is directed to cancel the Not ice of Determinat ion

and Demand for Palmrent of Sales and Use Taxes Due issued March 20, 1978 against

Victor Ouzoonian-

DATED: Albany, New York

OcT n 6 ig8z

SSIOM

SN



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober 6, 1982

Victor Ouzoonian & Harry Ouzoonian
dlb/a Heights Floor Covering
c /o  Samuel  Go ldwasser  &  Co.
276 F i f th  Ave.
New York, NY 10001

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Comrnission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS DepL. Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone # (518) 457'2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Jack W. Jaffe
Samuel Goldwasser & Co.
276 Fif th Ave.
New York, NY 10001

AND
Melvin E. Lantner
Lantner & Ouslander
11 Park  P lace
New York, NY 10007
Taxing Bureauts Representat ive



STATE OF NEII YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Victor 0uzoonian & Harry 0uzoonian
dlb/a Heights Floor Covering

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Period
1217/74-L t /30 /77  .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 6th day of October,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Victor 0uzoonian & Harry 0uzoonian, dlb/a Heights Floor
Covering, the pet i t ioners in the within proceeding, by enclosing a true copy
thereof in a securely sealed postpaid wrapper addressed as fol lows:

Victor Ouzoonian & Harry Ouzoonian
d/b/a Heights Floor Covering
c/o Samuel Goldwasser & Co.
276 Fif th Ave.
New York, NY 10001

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

AFFIDAVIT OF I'IAII.ING

e is the petitioner
is the last known address

That deponent further says that
herein and that the address set forth
of the pet i t ioner.

Sworn to before me this
6th day of October,  7982.

the said addr
said wrap



STATE Otr' NEI./ YORK

STATE TAX COMMISSION

n t
o f

Victor 0uzoonian & Harry 0uzoonian
d/b/a lleights Floor Covering

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
Per iod  12 /  7 /  7  4 -77 /  30  /  77  .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat. ion and Finance, over 18 years of age, and that on
the 6th day of October,  L982, he served the within noLice of Decision by
cert i f ied mai l  upon Jack W. Jaffe the representaLive of the pet i t . ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid vrapper addressed as fol lows:

Jack LI.  Jaffe
Samuel  Go ldwasser  &  Co.
276 Fif th Ave.
New York, NY 10001

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that.  the said addressee
herein and that the address set forth

of the representative of the petit

the representat ive
said wrapper is the

1 S

9n
n e r .

Sworn to before me this
6th day of 0ctober,  7982.



STATE OF MW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Victor Ouzoonian & Harry Ouzoonian
d/b/a Heights Floor Covering

for Redetermination of a Deficiency or a Revision
of a Determinat ion or a Refund of Sa1es & Use Tax
under Art ic le 28 & 29 of the Tax law for the
Per iod  I21  717 4-11 /  30  /77  .

AFTIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6Lh day of October,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Melvin E. Lantner the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  rd rapper  addressed as  fo l lows:

Melvin E. lantner
Lantner & Ouslander
11 Park  P lace
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee
herein and that the address set forth

of the representat ive of the pet i t i

the representative
said wrapper is the

1 S

Sworn to before me this
6 th  day  o f  0c tober ,  1982.
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STATE OF NEW YORK

S?ATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

VICTOR OUZOONIAN AI.ID HARRY OUZOONIAN
d/b/a I{EIGHTS Fl00R COVERING

for Revision of a Deterninat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax Law for the period December 1,
1974 th rough November  30 ,  7971.

DECISION

Peti t . ioners, Victor 0uzoonian and Harry 0uzoonian, d/b/a Heights Floor

Covering, c lo Samuel Goldwasser & Co.,  276 Fif th Avenue, New York, New York

10001,  f i led  a  pe t i t ion  fo r  rev is ion  o f  a  de terminat ion  or  fo r  re fund o f  sa les

and use Laxes under Art ic les 28 and 29 of the Tax Law for the period Decenber

1 ,  1974 tb rough November  30 , .1977 (F i le  No.  25944) .

A smal l  c laims hearing was held before Judy M. Clark, Hearing Off icer,  at

the off ices of the State Tax Comnission, Two lJor ld Trade Center,  New York, New

York ,  on  August  3 ,  1981 a t  1 :15  P.M.  Pet i t ioners  appeared by  Melv in  Lantner ,

Esq.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Ange lo  Scope l l i to ,

E s q .  ,  o f  c o u n s e l ) . .

ISSUE

h'hether the Audit Division properly computed the markup used in determining

s.ales of instal led f loor covering by Heights FIoor Covering.

FINDINGS OF FACT

1.  0n  March  20 ,  1978,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Detern ina t ion

and Demand for Payment of Sales and Use Taxes Due against Victor 0uzoonian for

his l iabi l i ty as a partner in Heights Floor Covering for the period December 1,

1 9 7 4  t h r o u g h  N o v e m b e r  3 0 , 7 9 7 7 .  T h e  N o t i c e  a s s e r t e d  t a x  d u e  o f  $ 1 1 , 5 3 1 . 9 4



t
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p lus  pena l t ies  and in te res t  o f  $41784.01  fo r  a  to ta l  o f  $161315.95  as  a  resu l t

o f  a  f ie ld  aud i t .

2. Petitioners Victor Ouzoonian and l{arry Ouzooaiaa operated the partnership

Heights Floor Covering ("Heights") which was engaged in the retai l  sale aad

iostal lat ion of f loor coverings and other accessories. Heights maintained 4

or 5 locations aad filed consolidated sales and use tax returns for tbe

per iods  in  i ssue.

3. Oa audit ,  the Audit  Divis ion found that Heights did not have sal-es-

invoices for ver i f icat ion of i ts taxable salesl  therefore, the Audit  Divis ion

reviewed Heights '  purchase records to determine the var ious categories of

i tems sold. Using current sales invoices avai lable in November, 7977, the

Audit  Divis ion deternined the fol lowing markup perceatages:

Paints
Scrap Linoleum
Uninstalled Linoleurn
fnstal led Linolerun

Mark Up

73.A6"tr
47.0A%
71.2s%

L47.oo%

The Audit Division then applied the markups to the appropriate purchases

for the audit .  per iod aad determined taxable sales of $1 1281,962.0A. I le ights

repor te .d  taxab le  sa les  o f  $111371728.20  on  sa les  and use tax  re tu rns  f i led .

The Audit  Divis ion thereby determined addit ional taxable sales of $144,150.00

a n d  t a x  d u e  t h e r e o n  o f  $ 1 1 , 5 3 1 . 9 4 .

4. In i ts computat ion of the markup on instal led f loor covering, the

Audit  Divis ion fai led to include in the cost factor the necessary mater ials

used in Lhe instal laLion such as adhesives, l in ings and metal  str ipping.

Moreover ,  purchases  o f  these mater ia ls  were  inc luded in  t .he  Aud i t  D iv is ion 's

computat ion of pet i t ioners'  Laxable sales. Heights submitted a revised markup
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computat. ion of 112.15 percerl t  consideriog such nater ials as a cost factor

for the sane sales examined bv the Audit Division,

5. As a result  of  a conference, Heights substant iated a loss of inventory

to ta l ing  $9 ,528.47  dur ing  a  "b lackout "  wh ich  occur red  on  Ju ly  14 ,  1977.  Th is

inveatory consequent ly was not sold. The Audit  Divis ion conceded that an

adjustment to purchases for such loss was warranted.

CONCTUSIONS OF I,AI,/

A. That the Audit .  Divis ion properly used i ts authori ty within the neaning

and intent of  sect ion 1138(a) of the Tax Law by using purchases to determine

I leights '  sales and sales tax due when in fact sales records rrrere noL avai lable.

That Lhe Audit  Divis ion, however,  in determining those sales fai led to consider

al l  cost factors in compuLing the markup oa instal led f loor covering as found

in Finding of Fact "4r ' .  The markup appl ied to purchases of f loor covering

ins ta l led  by  peL i t ioners  i s  accord ing ly  reduced to  1L2.15  percent .

B. That purchases marked up on audit  are reduced by $91528.47 pursuant

to  F ind ing  o f  Fac t  "5 ' r .

C. That the pet i t ion of Victor Ouzoonian and Harry 0uzoonian d/b/a

Heights Floor Covering is granted to the extent indicated in Conclusions "A"

aod "8" above; that the above modif icat ions result  in no addit ional sales tax

due; Lherefore, the Audit .  Divis ion is directed to cancel the Not ice of Determinat ion

and Demand for Paynent of Sales aad Use Taxes Due issued March 20, 1978 against

V ic to r  0uzoon ian .

DATED: Albany, New York

n n T  , ,  t  1 i ' ' ; ' )
U \ , I  \ l  ! : ' - ' ' ' / -

ISSION



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober 6, 7982

Victor Ouzoonian & Harry 0uzoonian
d/b/a Heights Floor Covering
c/o Samuel Goldwasser & Co.
276 Fif th Ave.
New York, NY 10001

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & L243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the comput.at ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 72227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Petit ioner' s Representative
Jack t{. Jaffe
Samuel  Goldwasser  & Co.
276 Fifth Ave.
New York, NY 10001

AND
Melvin E. Lantner
lantner & Ouslander
11 Park Place
New York, NY 10007
Taxing Bureau's Represental ive



STATE OF NBI,i YORK

STATE TAX COMMISSION

t ter of  the Pet i t ion
o f

Victor 0uzoonian & Harry Ouzoonian
d/b/a Heights Floor Covering

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Period
12/1 /74-1 r l3A /77  .

That. deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
29 th  day  o f  October ,  7982.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of 0ctober,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Victor Ouzoonian & Harry Ouzoonian, d,/b/a Heights Floor
Covering, the pet i t ioners in the within proceeding, by enclosing a true copy
thereof  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Victor Ouzoonian & Harry 0uzoonian
d/b la  He igh ts  F loor  Cover ing
c/o Melvin E. lantner
lantner & Ouslander
11 Park  P lace
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

AFFIDAVIT OF MAILING

that.  the said addressee is the pet i t ioner
forth on said wrapper is the last known address

"EDr,iiifisTER
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Gentlemen:

P lease Lake no t ice  o f
herewi th .

STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

6Fv*rr*i.

Victor Ouzoonian & Harrv 0uzoonian
d/b /a  He igh ts  F loor  Cover ing
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the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed

You have now exhausted your r ight of  review at.  the administrat ive level.
Pursuant  to  sec t ion(s )  1138 & 1243 o f  the  Tax  Law,  any  proceed ing  in  cour t  to
rev iew an adverse  dec is ion  by  the  StaLe Tax  Commiss ion  can on ly  be  ins t i tu ted
under  Ar t i c le  78  o f  the  C iv i l  PracL ice  Laws and Ru1es,  and must  be  commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the daLe o f  th is  no t ice .

Inqu i r ies  concern ing  the  computa t ion  o f  tax  due or  re fund a l lowed in  accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau -  L i t iga t ion  Un i t
A lbany ,  New York  72227
Phone # (518) 451-2070

Very t ru ly  yours,

STATE TAX COMMISSION

Pet i t ioner 's  RepresentaL ive
Jack  W.  Ja f fe
Samuel  Go ldwasser  &  Co.
276 F i f  t .h  Ave.
New York '  NY 10001

AND
Melv in  E .  Lantner
Lantner & Ouslander
1 1  P a r k  P l a c e
New York, NY 10007
Taxing Bureaur s Representat ive
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