
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

North Flushing Swim Club, Inc.
AT'FIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for Lhe
Per iod  6 /  1 /72-5  /  31  / l  0 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
Lhe 29th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon North Flushing Swim CIub, Inc. ,  the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

North Flushing Swim Club, Inc.
141-01 32nd Ave.
F lush ing ,  NY 11354

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cusLody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
29th day of December, 1982.

/.)

AITJTHORIZED iO AD},{INI STEF.
oATltS FURSUANT T0 TAX LAW

tha t  the  sa id  addressee is  the  pe t iL ioner
forth on said wrapper is the last known address

SECTION T74



STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the Matter of Lhe Pet i t ion
o f

North Flushing Swim Club, Inc.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for Lhe
P e r i o d  6 l  7 / 7 2 - 5 / 3 7 / 7 6 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departrnent of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of December, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Robert  OzieL the representat ive of the pet i t ioner in the
wi th in  p roceed inS,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led
postpa id  wrapper  addressed as  fo l lows:

Robert  AzieL
Seavey, Fingeri t  & Oziel
500 F i f th  Ave.
New York ,  NY 10110

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that Lhe address set forth on said wrapper is the
last known address of the representat ive of the peLi luionel.

Sworn to before me this
29Lh day of December, 7982.

At'?iJCNIZID TO AD}{INISTER
OAT}IS PLIRSUANT TO TAX IJAW
SECTION 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 29, 7982

North Flushing Swim Club, Inc.
141-01 32nd Ave.
F lush ing ,  NY 11354

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the Stat.e Tax Commission can only be inst i tuted under
Art . ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet . i t ioner 's  RepresentaL ive
Robert Oziel
Seavey, Fingeri t  & Oziel
500 Fif th Ave.
New York ,  NY 10110
Taxing Bureaut s Representat ive



STATEOF

TAX

NEW YORK

COMMISSIONATE

In the Matt .er of  the Pet i t ion

o f

N0RTH FTUSHING SWIM CLUB, rNC.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax Law for the Period June 1. 7972
through May 31 ,  1976.

DECISION

Pet i t ioner ,  Nor th  F lush ing  Swim Club ,  fnc . ,  141-01 32nd Avenue,  F lush ing ,

New York 11354, f i led a pet i t ion for revision of a determinal ion or for refund

of sales and use taxes under Art ic les 28 and 29 of the Tax law for the period

June 1 ,  7972 through May 31 ,  7976 (Fi le No. 77424).

A formal hearing was commenced before Herbert  Carr,  Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New

York  on  March  19 ,  1 .979 a t  1 :15  P.M.  and cont inued to  conc lus ion  be fore  James T .

Prendergas t ,  Hear ing  0 f f i cer ,  on  Ju ly  20 ,  1979 a t .  10 :45  A.M.  Pet i t ioner

appeared by Robert  Qzie1-,  Esq. The Audit  Divis ion appeared by Peter Crotty,

Esq.  (PauI  A .  le febvre ,  Esq. ,  and Samuel  Freund,  Esq. ,  o f  counse l  a t  the

hearings of March L9, 7979 and July 20 ,  1979, respect ively).

ISSUES

I .  WheLher purchases of stock and administrat ive fees const i tute ini t iat ion

f e e s  u n d e r  T a x  l a w  s e c t i o n  1 1 0 1 ( d ) ( 7 ) .

I I .  Whether maintenance fees and Associate Membership charges const i tute

d u e s  u n d e r  T a x  l a w  s e c t i o n  1 1 0 1 ( d ) ( 6 ) .

I I I .  Whether  temporary  loans  cons t i tu te  dues  under  Tax  Law sec t ion  1101(d) (6 )

IV. Whether Lhe payrnent of $10.00 annual dues is taxable pursuant to Tax

Law sec t ion  1105 ( f )  (2 )  .



- 2 -

V.  Whether  pe t i t ioner 's  rece ip ts  f rom gues t  books  and passes  cons t i tu te

d u e s  u n d e r  T a x  L a w  s e c t i o n  1 1 0 1 ( d ) ( 6 ) .

V I .  Whether  work  done on  pe t i t ioner ts  sw imming poo l  cons t i tu tes  cap i ta l

improvements or repairs under Tax law sect ion 1105(c)(5).

FINDINGS OF FACT

1. Pet i t ioner f i led New York State sales and use tax returns for the

period June 1, 7972 through August 31.,  1975 and March 1, 7976 through May 31,

r976 .

2.  The pe t i t ioner  executed  a

Assessment  o f  Sa les  and Use Taxes .

through August 31, 7976, extending

M a r c h  2 0 ,  1 9 7 7 .

Consent Extending Period of Limitation for

Form ST-578,  for  the per iod June 1,  7972

the period of l imitation for assessment to

3.  0n  November  10 ,7976,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Determinat ion

and Demand for Payment of Sales and Use Taxes Due in the amount.  of  $I27 1804.85

which  inc luded $90,506.89  in  tax  and i37 ,297.96  in  pena l t ies  and in te res t .

4 .  A  subsequent  aud i t  o f  pe t i t ioner ts  books  and records  resu l ted  in  a

reduc t ion  in  the  assessment  o f  sa les  and use tax  due to  the  amount  o f  $77,321.38 .

5. Pet i t ioner is a not-for-prof i t  corporat ion organized under the laws of

the State of New York for the purpose of owning and operat ing a swim club.

6 .  Pet i t ioner  has  two types  o f  members ,  s tockho lders  and assoc ia tes .  In

order to become a stockholder one must purchase one share of stock. The value

of this stock has f luctuated from a par value of $800.00 t .o a maximum value of

$1 ,600.00 .  Money rece ived by  pe t i t ioner  above the  par  va lue  fo r  the  inc reased

value of the stock is deemed by pet i t ioner an administrat ive fee. Pet i t ioner

has  f i rs t  op t ion  to  reacqu i re  th is  s tock  a t  a  p r ice  o f  $800.00  par  va lue  p lus

the lesser of (1) one half  the di f ference between the increased value and the
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$800.00  par  va lue  o f  the  s tock  or  (2 )  four  percent  annua l  in te res t  o f  the  va lue

of the stock when bought.  I f  pet i t ioner does not choose to exercise i ts

opt ion, a stockholder may sel l  the stock on the open market for whatever pr ice

he may rece ive .  In  add i t ion  Lo  purchas ing  s tock ,  a  s tockho lder  must  pay  $10.00

annual dues in order to renain a permanent menber of the corporat ion. The

s tockho lder  must  a lso  pay  a  main tenance fee  in  o rder  to  use  pe t i t ioner rs

faci l i t ies. The amount of the maintenance fee is determined by pet i t ionerrs

year ly  opera t ing  cos t  and the  s ize  o f  the  member 's  fami ly  us ing  the  fac i l i t . ies .

Assoc ia te  members  must  pay  an  annua l  charge to  use  pe t i t ioner rs  fac i l i t i es .

Accord ing  to  the  pe t i t ioner 's  p r ice  l i s t  fo r  1976,  the  annua l  fee  fo r  assoc ia te

members is greater than the maintenance fee payable by a stockholder.  For

example ,  the  fee  fo r  a  fami ly  o f  four  fo r  an  assoc ia te  member  i s  $515.00 ,  wh i le

the  main tenance fee  fo r  a  s tockho lder  fami ly  o f  four  i s  $230.00 .

7. Pet i t ioner has st ipulated that no guesL of a member could use the

fac i l i t ies  w i thout  the  possess ion  o f  en t rance t i cke ts .  Members  are  ab le  to

purchase from pet i t ioner guest books which contain these t ickets,  at  a pr ice of

$ 1 5 . 0 0  p e r  b o o k .

B.  Dur ing  7976,  pe t i t ioner 's  sw imming poo l  deve loped a  c rack .  In  o rder

to cover this expense, pet i t ioner asked i ts stockholder members to voluntar i ly

l e n d  i t  $ 1 0 0 . 0 0 ,  w h i c h  a l l  o f  t h e m  d i d .  T h e  p e t i t i o n e r ' s  p r i c e  l i s t  f o r  1 9 7 6 ,

however,  provided that each new stockholder member must loan $100.00 to pet i t ioner.

Pet. i t ioner was to pay back the $100.00 loan, without interest,  to each stockholder

member when he sold his stock.

9. 0n February 10, 7976, pet i t . ioner entered into a contract with RoberLo &

Sons,  Inc .  wh ich ,  accord ing  to  the  te rms o f  the  cont racL ,  wou ld  repa i r  damage

to pet i t ioner 's swimrning pool and do other masonry work around the swimming
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poo l  a rea .  The Aud i t  D iv is ion  prepared a  schedu le  o f  f i xed  assets  wh ich  l i s ted

four i tems suppl ied by Roberto & Sons, Inc. to pet i t ioner dated respect ively

March 1976, Apri l  1976, l lay 1976, and June 1976. The Audit  Divis ion designated

the f i rst  two i tems t tcf I t t ,  or capital  improvements. The remaining two i tems

were not so designated.

10. During the period in quest ion, pet i t ioner sold used sports equipment

and other equipment that i t  owned. Pet i t ioner agrees that these i tems are

taxab le .

coNctusloNs 0F tAll

A. That the receipts from the purchase of stock and the adrninistrat ive

fees  cons t i tu te  in i t ia t ion  fees  under  Tax  Law sec t ion  1101(d) (7 )  as  " (a )ny

payment,  conlr ibut ion, or loan required as a condit ion precedent to membership,

whether or not such payment,  contr ibut ion or loan is evidenced by cert i f icate

of interest or indebtedness or a share of stock, and irrespect ive of the person

or organizaLion to whom paid, contr ibuted or loaned."

B. That the maintainence fees and annual fees paid by associate members

cons t i tu te  dues  under  Tax  Law sec t ion  1101(d) (6 )  as  "any  assessment ,  i r respec t ive

of the purpose for which made." Accordingly,  such fees are subject to tax

pursuant  Lo  Tax  Law sec t ion  1105( f ) (2 ) .

C.  That  the  temporary  loans  cons t i tu te , i lues  under  Tax  Law sec t ion  1101(d) (6 )

Matter of Port  Jervis Country Club, fnc.,  State Tax Commission, September 28,

as t 'any assessmenL irrespect ive of the purpose for which made.t '  Accordingly

temporary  loans  are  sub jec t  to  tax  pursuant  to  Tax  Law sec t ion  1105( f ) (2 ) .

D. That whi le dues of an act ive annual member of a social  or athlet ic

are  taxab le  pursuant  to  Tax  Law sec t ion  1105( f ) (2 )  on ly  i f  the  dues  are  in

and

1979

the

club
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excess  o f  $10.00  a  year  and pe t i t ioner 's  annua l  s ta ted  dues  are  $10.00 ,  pe t i -

Lioner 's receipt of  maintenance fees and temporary loans const i tute dues under

tha t  sec t ion .  There fore ,  pe t i t ioner 's  $10.00  annua l  s ta ted  dues  are  a lso

sub jec t  to  tax  under  Tax  Law sec t ion  1105( f ) (2 ) .

E. That pet i t ioner 's receipts from guest.  books and passes are dues under

Tax  Law sec t ion  1101(d) (5 )  asr t inc lud ing  any  charges  fo r  soc ia l  and spor ts

faci l i t iesr" pr ior to the amendment effect ive September 1, 1973 which added the

phrase "except charges for sports pr iv i leges or faci l i t ies offered to membersr

guests which would otherwise be exempt i f  paid direct ly by such guests. ' f

There fore ,  pe t i t ioner 's  rece ip ts  fo r  gues t  books  and passes  a f te r  September  1 ,

1973 are  no t  sub jec t .  to  sa les  tax  under  Tax  law sec t ion  1101(d) (6 )  and

Matter of LaFayette Country Club, Inc.,  SLate Tax Commission, December 30,

L978.

F .  That  Tax  law sec t ion  1105(c) (5 )  imposed a  tax  f rom rece ip ts  f rom the

sale of services or maintaining, servicing or repair ing real property and as

such pet i t ioner has not sustained i ts burden of proof of establ ishing the two

chal lenged i tems const i tuted capital  improvements rather Lhan taxable repairs.

G. That penalty and inLerest in excess of the statutory minimum are

cance l led .

H. That the pet i t ion of North Flushing

as provided in Conclusions of Law t tEtt  and t tct t

nat ion and Demand issued November 10. 1976 is

except

Determi-

DATED: Albany, New Y_ork

DEc ? I 1982

Swim Club ,  Inc .  i s  den ied

above, and the Not ice of

otherwise sustained.


