
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Norms New & Used Tra i le r  Sa les ,  Inc . ,  Norman D.  lock in ,
Norman E.  Lock in ,  Lou ise  Lock in ,  Wi l l iam Gray ,

Individual ly & As 0ff icers

for Redeterminat ion of a Def ic iency or a Revision of a
Determinat ion or a Refund of Sales & Use Tax under
Ar t i c le  2B &.29  o f  the  Tax  Law fo r  the  Per iod  9 /7 /72  -
2/28 /7s .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August,  1982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Norms New & Used Tra i le r  Sa les ,  Inc . ,  Norman D.  Lock in ,
Norman E.  Lock in ,  Lou ise  Lock in ,  Wi l l iam Gray ,  Ind iv idua l l y  &  As  0 f f i cers ,  the
pet i t ioners in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Norms New & Used Tra i le r  Sa les ,  Inc . ,  Norman D.  Lock in ,
Norman E.  Lock in ,  f ,ou ise  Lock in ,  Wi l l iam Gray ,
Individual ly & As Off icers
c /o  S te iner  &  Ste iner
90  Sta te  S t . .
Albany, NY 12207

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

AT'FIDAVIT OF MAIIING

is the petit ioner
the last known address

That deponent
herein and that the
of  the  pe t i t ioner .

Sworn to before me
4th day of August,

further says
address set

addressey
wrapper,,/1s

that the
forth

s a i d
s a i d

this
7982.



STATE OF NBI,i YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Norms New & Used Tra i le r  Sa les ,  Inc . ,  Norman D.  Lock in ,
Norman E.  Lock in ,  Lou ise  Lock in ,  i { i l l i am Gray ,

Individual ly & As Off icers

for Redeterminat ion of a Def ic iency or a Revision of a
Determinat ion or a Refund of Sales & Use Tax under
Ar t i c le  28  & 29  o f  the  Tax  law fo r  the  Per iod  9 /L /72  -
2/28 /7s .

That deponent further says that the said addressee
of the pet i t ioner herein and that the address set forth
last known address of the representat ive of the pet i t io

Sworn to before me this
4th day of August,  7982.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Eugene J. Steiner the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Eugene J. Steiner
Steiner & Steiner
9 0  S t a t e  S t .
Albany, NY 12207

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

AT'FIDAVIT OF MAITING

the representat ive
said wrapper is the

1 S

on
t .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 4, 1.982

Norms New & Used Tra i le r  Sa les ,  Inc .
Norman D.  Lock in ,  Norman E.  Lock in ,  Lou ise  Lock in ,

Wi I I iam Gray ,  Ind .  &  As  Of f i cers
c /o  S te iner  &  Ste iner
90  Sta te  S t .
Albany, NY 122A7

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Eugene J. Steiner
Steiner & Steiner
90  Sta te  S t .
Albany, NY 12207
Taxing Bureaur s Representat ive



STATE 0F NEht YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

NORM'S NEW AND USED TMITER SALES, INC.
NORMAN D. LOCKLIN, NORMAN E. LOCKIIN,

LOUISE LOCKLIN, WILLIAM GRAY,
Individual ly and as Off icers

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax law for
the Period September 1, 1972 through
February  28 ,  1975.

DECISION

Pet . i t i one rs ,  No rm 's  New and  Used  T ra i l e r  Sa les ,  I nc .  and  Norman  D .

l ock l i n ,  No rman  E .  Lock l i n ,  Lou i se  Lock l i n ,  and  Wi l l i am Gray ,  f nd i v i dua l l y  and

as  O f f i ce rs ,  c /o  Eugene  S te ine r ,  90  S ta te  S t ree t ,  A lbany ,  New York  12207 ,  f i l ed

a pet i t ion for  rev is ion of  .  a" t " rminaLion or  fo t  refund of  sa les and use taxes

under Ar t ic les 28 and 29 of  the Tax Law for  the per iod September 1,  1972

th rough  Feb rua ry  28 ,  1975  (F i I e  No .  15852 ) .

A smal l  c la ims hear ing was held before Ar thur  Johnson,  Hear ing Of f icer ,

at  the of f ices of  the State Tax Commission,  Bui ld ing /19,  State Campus,  Albany,

New York,  on February 8,  7979 at  10:45 A.M. and was cont inued on June 4,  L979

a t  1 :15  P .M.  Pe t i t i one rs  appea red  by  Eugene  S te ine r ,  Esq .  The  Aud i t  D i v i s i on

a p p e a r e d  b y  P e t e r  C r o t t y ,  E s q .  ( E l l e n  P u r c e l l ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I .  Whether  cer ta in sales of  mobi le  and modular  homes were sales of

tangib le personal  property  or  whether  such sales const i tuLed a capi ta l  improve-

ment  to real  property .
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.  Whether an agreement bethreen pet i t ioner Norm's New

Inc. and a second party rel ieved the pet i t ioners from

period January 31, 1974 Lhrough January 31, 1975.

FINDINGS OF FACT

and Used Trai ler

sa les  tax  l iab i l i t v

1 .  Du r i ng  the  pe r i od  a t  i s sue ,  pe t i t i one r  No rm 's  New and  Used  T ra i l e r

Sa les ,  I nc .  (No rm 's )  was  a  dea le r  o f  mob i l e  homes ,  doub le  w ide  mob i l e  homes  and  modu la r

homes .  No rm 's  a l so  ac ted  as  a  con t rac to r  f o r  t he  i ns ta l l a t i on  o f  ce r ta in  homes

on foundat ions,  thus per forming capi ta l  improvements to real  property .

2.  On November  11 ,  7975,  as  the  resu l t  o f  an  aud i t ,  the  Sa les  Tax  Bureau

issued a Not ice of Determinat ion and Demand for Pavment of Sales and Use Taxes

Due aga ins t  pe t i t ioners ,  Norm's  New and Used Tra i le r  Sa les ,  Inc .  and Norman D.

tockl in,  Norman Lockl in,  Jr. ,  Louise A. Lockl in and Wil l iam Gray, Individual ly

and as Off icers, for the period June 1, 7972 Ehrough February 28r 7975. The

N o t i c e  w a s  i s s u e d  f o r  $ 5 , 4 8 6 . 2 6 ,  p l u s  p e n a l t y  a n d  i n t e r e s t  o f  $ 1 , 8 3 9 . 1 0 ,  f o r  a

t o t a l  o f  $ 7  , 3 2 5 . 3 6 .

Pet i t ioner ,  Norman E.  lock l in  and Norman Lockl in ,  Jr . ,  named in the above

no t i ce ,  a re  t he  same pe rson .

3 .  On  November  22 ,  1975 ,  pe t i t i one r  No rm 's  New and  Used  T ra i l e r  Sa les ,

Inc.  f i led an Appl icat i .on for  Hear ing to Review a Determinat ion on the grounds

that  the Sales Tax Bureau erroneously in terpreted the sales tax law and that

Louise A.  t rock l in ,  Id i l l iam Gray and Norman Lockl in ,  Jr .  should not  be held

ind i v i dua l l y  l i ab le  f o r  sa les  t axes .

4.  On audi t ,  the Sales Tax Bureau examined sales contracts for  the

enLire per iod at  issue and found four  sales of  mobi le  homes which were sold as

tang ib le  pe rsona l  p rope r t y  and  Norm 's  f a i l ed  t o  co l l ec t  sa les  t axes  to ta l i ng

$21049.20.  The Sales Tax Bureau a lso found four  t ransact ions involv ing the sale
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of  modular  homes that .  Normrs insta l led on foundat ions and,  as such,  were

considered capi ta l  improvements to real  property .  I t  was determined that

Norm's fa i led to pay a sales or  use tax on the modular  homes purchased and used

in the per formance of  sa id capi ta l  improvements and,  therefore,  was held

l i ab le  f o r  use  taxes  o f  $2  ,937  .06 .  The  aud i t  a l so  i nc luded  add i t i ona l  sa les

taxes  o f  $500 .00  based  on  i n fo rma t i on  rece i ved  rega rd ing  a  t r ansac t i on

involv ing pet i t ioner  Norman E.  Lockl in  and Robert  t { i lson.  Mr.  t l i lson inqui red

at  the Plat tsburgh of f ice i f  a  sales tax payment  of  $500.00 nade to Norman E.

Lockl in  was paid over  to the Tax Commission.  The Sales Tax Bureau found no

reco rd  o f  t h i s  t r ansac t i on  i n  No rm 's  books  and  reco rds .

5.  On June 20,  1973,  Rodney Gray,  Sue Gray and Richard Drain sold thei r

in terest  in  a mobi le  home that  had been purchased f rom Norm's New and Used

Tra i l e r  Sa les ,  I nc .  on  Oc tobe r  8 ,  l 97 I  t o  Robe r t  t { i l son  pu rsuan t  t o  a  I ' T rans fe r

o f  I n te res t  Ag reemen t ' r .  Sa id  ag reemen t  a l so  p rov ided  tha t  t he  dea le r ,  No rmrs

New and  Used  T ra i l e r  Sa les ,  I nc . ,  consen ted  to  t he  t rans fe r  and  ag reed  tha t

sa id  t . r ans fe r  sha l l  no t  r e lease ,  a l t e r  o r  i n  any  manner  a f f ec t  i t s  l i ab i l i t y

and obl igat ion to assignee,  Commercia l  Credi t  Corp.  Robert  Wi lson provided the

Sales Tax Bureau wi th an undated receipt  s igned by Norman E.  Lockl in  that

s ta ted  " rece i ved  $500 .00  f rom Rober t  W i l son  fo r  sa les  t ax  and  se rv i ces  f r om

Norm's Modular  Homes".  Based on the foregoing documents,  the Sales Tax Bureau

h e l d  N o r m ' s  l i a b l e  f o r  5 5 0 0 . 0 0  i n  s a l e s  t a x e s .

Norm 's  New and  Used  T ra i l e r  Sa les ,  I nc .  con tended  tha t  No rm 's  Modu la r

Homes was a d i f ferent  business operated by Norman E.  Lockt in  in  another  locat ion

and  was  i n  no  way  connec ted  w i th  No rm 's  New and  Used  T ra i l e r  Sa les ,  f nc .  and ,

therefore,  the receipt  f rom hl i lson would not  be ref lected in  i ts  books and

r e c o r d s .
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0n January 31,  L974,  Norm's New and Used Tra i ler  Sales,  Inc.  executed

an agreement  wi th Ra1ph P.  Coryer  which conta ined the fo l lowing provis ions:

(a )  The  pa r t y  o f  t he  f i r s t  pa r t  (No rm 's  New and  Used  T ra i l e r
Sa les ,  f nc .  )  he reby  ag rees  to  a l l ow  the  pa r t y  o f  t he
second par t  (Ralph P.  Coryer)  to  cont inue Lhe present  business
in  t he  co rpo ra te  name o f  No rm 's  New and  Used  T ra i l e r  Sa les ,
Inc.  wi th the understanding that  the U.S.  Corporat ion Tax
and Employrnent Tax and the New York State Franchise Tax
wi l l  be paid by the par ty  of  the second par t .

( b )  The  pa r t y  o f  t he  second  pa r t  w i l l  bea r  a I I  r espons ib i l i t y
and wi l l  pay a l l  expenses in connect ion wi th the conduct
of  th is  business except  that  the par ty  of  the f i rs t  par t
wi l l  remain responsib le for  any taxes due on the land
where  the  bus iness  i s  l oca ted .

(c) The party of the second part  wi l l  pay as rent to the party
o f  the  f i rs t  par t  the  sum o f  $150.00  fo r  each mob i le  home
s o l d .

(d)  The par ty  of  the f i rs t  par t  shal l  be ent i t led to receive the
reserve funds credi ted by banks or  f inance companies resul t ing
f rom th i s  bus iness .

(e)  The par ty  of  the second par t  agrees to save the par ty  of  the
f i r s t  pa r t  ha rm less  and  f ree  f rom a l l  l i ab i l i t y  w i t h  rega rd
to the conducL of  the business.  .  .  .

( f )  The par ty  of  the second par t  agrees not  to  draw more than

$200 .00  pe r  week  and  to  f u rn i sh  t o  t he  pa r t y  o f  t he  f i r s t  pa r t
a  f i n a n c i a l  s t a t e m e n t  m o n t h l y . . . .

(g)  The par t ies to the agreement  in tend i ts  in i t ia l  term to be
one (1)  year  commencing on the f i rs t  day of  February,  1974 and
end ing  on  the  31s t  day  o f  Janua ry ,  7975 ,  sub jec t ,  howeve r ,  t o
s u c h  r e n e w a l s . . . .

Norm's contended that  the provis ions of  the agreement  re l ieve i t  and

i ts  pr inc ipals  f rom any sales tax l iab i l i ty  for  the durat ion of  the contract

and that i t  was the responsibi l i ty of  Ra1ph P. Coryer to col lect and remit  any

sales and use taxes for  the term of  the agreement

7. Under the

a l lowed to  opera te

provis ions of  the foregoing agreement ,  Ralph P.  Coryer  was

the business under the corporate name of Norm's New and Used

6 .

Trai ler  Sales,  fnc.  There was no change in the corporate ent i ty  and the
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agreement  d id not  prov ide for  any change in corporate of f icers.  Merely  because

the of f icers chose to delegate the responsib i l i ty  for  operat ing the business,

they cannot  delegate thei r  l iab i l i ty  for  payment  of  taxes.  The business bank

accounts remained unchanged.  Norman D.  Lockl in  had author izat . ion to s ign

checks and contro l led the payrnent  of  b i l ls .

8.  l , l i th  regard to the addi t ional  sa les taxes determined on audi t ,  Normrs

New and  Used  T ra i l e r  Sa les ,  I nc .  a rgued  tha t  a l l  t r ansac t i ons  a t  i s sue  cons t i t u ted

I
rea l  p rope r t y  and ,  t he re fo re ,  we re  no t  sub jec t  t o  sa les  o r  use  tax .  How{ve r ,

Norm's fa i led to show where i t  insta l led the mobi le  homes in a manner that  would

const i tu te a capi ta l  improvement .

9. 0n June 22, 1977, the Cl inton County Court  ordered that a tax rr tarrant

f i led by the State Tax Commission against Norm's New and Used Trai ler Sales,

Inc .  and Norman D.  Lock l in ,  Norman t rock l in ,  J r . ,  Lou ise  A.  Lock l in  and Wi l l iam

Gray, individual ly and as off icers, be amended so as to delete the name of

t{ i l l iam Gray. Said order was based on an aff idavi t  of  an attorney for the

State Tax Commission which stated that Wil l iam Gray was not a person responsible

fo r  the  sa les  tax  l iab i l i t ies  incur red  by  h is  corpora te  employer ,  Norm's  New

a n d  U s e d  T r a i l e r  S a l e s .  I n c .

Norm 's  New and  Used  T ra i l e r  Sa les ,  I nc .  adduced  no  ev idence  to  show tha t

Norman D.  Lockl in ,  Norman Lockl in ,  Jr .  and Louise Lockl in  were not  under a duty

to act  for  i t  in  comply ing wi th the requi rements of  the Sales Tax Law.

CONCLUSIONS OF LAI+T

A.  That  pe t i t ioner  Norm's  New and Used Tra i le r  Sa les ,

involving mobi le homes were retai l  sales of tangible personal

the  mean ing  and in ten t  o f  sec t ion  1101(b) (4 )  o f  the  Tax  law;

f rom sa id  sa les  are  sub jec t  to  sa les  tax  under  sec t ion  1105(a

Inc .  t ransac t ions

property within

that the receipts

) of  the Tax Law.
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B.  That  where  pe t i t ioner  Normrs  New and Used Tra i le r  Sa les ,  Inc .  so ld

and permanently instal led modular homes on real property owned by the customer,

such transact ions const. i tuted capital  improvemenls to real property;  that the

modular homes were purchased as tangible personal property by pet i t ioner and

used in the performance of a capital  improvement,  therefore, Norm's was l iable

for the tax on said purchases in accordance with the provisions of sect ion

1 1 1 0 ( a )  o f  t h e  T a x  L a w .

C.  That  the  Sa les  Tax  Bureaurs  de terminat ion  tha t  pe t i t ioner  Norm's  New

and Used Tra i le r  Sa les ,  Inc .  was  l iab le  fo r  add i t iona l  sa les  taxes  o f  $500.00

based on the documents set forth in Finding of Fact "5t '  roras erroneous; that the

documents  do  no t  show conc lus ive ly  tha t  Normts  New and Used Tra i le r  Sa les ,  Inc .

sold a mobi le home to Robert  Wilson or that i t  received any monies from Mr.

Wi lson ,  there fore ,  the  add i t iona l  sa les  tax  o f  $500.00  is  cance l led .

D. That in accordance with Finding of Fact t '9",  Wil l iam Gray was not a

person requ i red  to  co l lec t  tax  w i th in  the  mean ing  and in ten t  o f  sec t ion  1131(1)

of the Tax Law and therefore is not personal ly l iable for the taxes at issue.

E. That the agreement between Norm's New and Used Trai ler Sales, fnc.

and Ra lph  P.  Coryer  does  no t  a f fec t  Norm's  l iab i l i t y  fo r  sa les  and use taxes

during the term of said agreement;  that for the term of the agreement,  as wel l

as  the  en t i re  aud i t  per iod ,  Norm's  New and Used Tra i le r  Sa les ,  Inc .  was  a

"person required to col lect tax" within the meaning and intenL of sect ion

1131(1)  o f  the  Tax  law;  tha t  sa id  te rm a lso  inc ludes  "any  o f f i cer  o r  employee. . .

who as such off icer or employee is under a duty to act for such corporat ion' l

and ,  Lhere fore ,  Norman D.  lock l in ,  Norman E.  lock l in ,  and Lou ise  A.  lock l in  a re

respons ib le  o f f i cers  as  de f ined in  sec t ion  1131(1)  o f  the  Tax  Law and thereby
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a re  pe rsona l l y  l i ab le  f o r  t he  sa les  t ax  pu rsuan t  t o  sec t i on  1133 (a )  o f  Lhe  Tax

Law.

F .  Tha t  t he  pe t i t i ons  o f  No rm 's  New and  Used  T ra i l e r  Sa les ,  I nc . ,

Norman D.  Lockl in ,  Norman E.  Lockl in  and Louise A.  Lockl in  are granted to the

extent  ind icated in  Conclus ion of  Lar{  ' rc ' r ;  that  the Audi t  Div is ion is  hereby

di rected to modi fy  the Not ice of  Determinat ion and Demand for  Payment  of  Sales

and Use Taxes Due issued on November 10,  1975 and that ,  except  as so granted,

the  pe t i t i ons  a re  i n  a l I  o the r  respec ts  den ied .

DATED: Albany, New York STATE TAX COMMISSION

AU(] 0 41982
f,crrxq

STATE TAX COMMISSION

ISSIONER


