
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

96-07 Jamaica Realty Corp. and Frank
James Spack & Frank Atr ia,  Indiv.  and as

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under  Ar t i c le  2B &.29  o f  the  Tax  law fo r
9 / 1 / 7 3  -  1 r / 3 0 / 7 6 .

Dt  } raz i ,
0 f f i cers

Revision
Use Tax

the Period

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over L8 years of age, and that on
the 9th day of November, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon 96-01 Jamaica Realty Corp. and Frank D') tazi ,  James Spack
& Frank Atr ia,  Indiv.  and as Off icers, the pet i t ioners in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
a d d r e s s e d  a s  f o l l o w s :

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

96-01 Jamaica  Rea l ty  Corp .
James Spack & Frank Atr ia,
96-0 I  Jamaica  Ave.
Woodhaven, NY I I42I

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
9 th  day  o f  November ,  1982.

ISTER

and Frank D'Orazi,
Indiv.  and as 0ff icers

that the
forth on

sa id  address is  the  pe t i t ioner
sa id  wr

o
r',UTliORIZED T0 ADMI
OATHS PURSUANT IO
SECTION r74

is  the last known address

TAX IrAW



STATE OF NEI,V YORK

STATE TAX COI"IMISSION

In the Matter of the Pet i t ion
o f

96-0 I  Jamaica  Rea l ty  Corp .  and Frank
James Spack & Frank Atr ia,  Indiv.  and as

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax Law for
P e r i o d  9 / I / 7 3  -  1 7 1 3 A / 7 6 .

D t O r a z i ,
0 f f i cers

Rev is ion
Use Tax

the

AI'FIDAVIT OT MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 9th day of November, 7982, he served the within not ice of Decision by
cert . i f ied mai l  upon Salvatore T. Abruzzo the representat ive of the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Salvatore T. Abruzzo
Struhman, Bl i tzer & Gelfard
63-37 75rh Sr.
Midd le  V i l lage ,  NY 11379

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

the representat ive
said wrapper is the

Sworn to before me this
9th day of November, 7982.

',jii^;;^'i;friuiiu ro TAX lrAvr
SECTIO} I  }?4



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 9, L982

96-07 Jamaica Realty Corp. and Frank D'}razi ,
James Spack & Frank Atr ia,  Indiv.  and as 0ff icers
96-01 Jamaica  Ave.
Woodhaven, NY I142I

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Salvatore T. Abruzzo
Struhman, Bl i tzer & Gelfard
63-37 75rh Sr.
Midd le  V i l lage ,  NY 11379
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

96-01 JAMAICA REAITY CORP.
Frank DtOrazi,  James Stack and

Frank Atr ia,  Individual ly and as Off icers

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 ar.d 29
of the Tax Law for the Period September 1, lg73
through November 30, 1976.

DECISION

Pet i t ioners ,  96-01  Jamaica  Rea l ty  Corp . ,  F rank  D 'Oraz i ,  James Stack  and

Frank Atr ia,  individual ly and as off icers, 96-0l  Jamaica Avenue, Woodhaven, New

York 11421, f i led a pet i t ion for revision of a determinat ion or for refund of

sales and use taxes under Art ic les 28 and 29 of the Tax Law for the period

September  1 ,  1973 th rough November  30 ,  1976 (F i Ie  No.  21175) .

A forural  hearing was held before Jul ius E. Braun, Hearing 0ff icer,  at  the

off ices of the State Tax Comnission, Two World Trade Center,  New York, New

York, on March 26, 1981 and cont inued to conclusion on June 1, 1981. Pet i t ioners

appeared by Salvatore T. Abruzzo, Esq. The Audit  Divis ion appeared by Ra1ph J.

Vecch io ,  Esq.  (Samuel  Freund,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether

use tax  I iab i l i t y

I I .  Whether

Cer t i f i ca t ions .

the Audit  Divis ion properly

for the period September 1,

the Audit  Divis ion properly

determined pet i t ioners '  sales and.

1973 through November 30, 1976.

disal lowed certain Exempt Organizat ion
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FII\IDINGS OF FACT

1. On November 23,7976, pet i t ioners executed a consent to extend the

time within which to issue an assessment for sales and use taxes under Articles

28 and 29 of the Tax Law for the period Septenrber 1, 1973 through August 31,

1976 to  December  19 ,  L911.

2. 0n November 9, \977, as the result  of  an audit ,  the Audit  Divis ion

issued a Notice of Determination and Demand for Palment of Sales and Use ?axes

Due for the period September L, 1973 through Novenber 30 , 1976, in the amount

o f  $33,130.90  tax  due,  p lus  pena l ty  and in te res t  o f  g16,129.87 .

3. Pet i t ioners operated a cater ing business in Woodhaven, New York, known

as le Cordon Bleu Caterers.

4. The petitioners maintained adequate books and records from which the

exact amount of tax l iabi l i ty could be determined. These records iqcluded

sales invoices for both taxable and nontaxable sales for the ent ire audit

per iod .

5. The auditor anaLyzed nontaxable sales for the test per iod March 1,

1976 through May 31, 1976 and found that of  $114,647.75 nontaxable sales for

sa id  per iod ,  $48r097.35  or  41 .95  percent  were  d isa l lowed because the  exempt ion

cert i f icates were imBroperly executed or no exemption cert i f icates were avai lable.

The auditor appl ied the 41.95 percentage of disal lowance to nontaxable sales for

the ent ire audit  per iod and determined addit ional sales tax due of $28r808.95.

6. As the result of a pre-hearing conference, the auditor extended the

test per iod. The auditor tested nontaxable sales for the periods January 1,

19?6 through Februaxy 29, 1976 and June 1, 1976 through November 30, 7976

to ta l l ing  $191,649.55  and de termined tha t  $34,768.90  shou ld  be  d isa l lowed.
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Nontaxable sales disal lowed for the test per iod January 1, 1976 through November 30,

1976 to ta l led  $82,866.25  or  27 .05  percent  o f  nontaxab le  sa les  repor ted .

7. At the hearing the pet i t ioners presented properly executed exemption

cert i f icates for sales total l ing $59r476.05 of those sales which rdere previously

disal lowed. The pet i t ioners fai led to present exemption cert i f icates or any

substantial evidence that tax was paid on the remaining disallowed nontaxable

sa les  in  the  amount  o f  $23,390.20  as  fo l lows:

DATE

3/ Lo/75
4/z/ to
s/23/76
6/6/76
9 / ro /76

CUSTOMER

Not Specif ied
Livingstone Col lege
Young Womens Civic League
Friends of John tr. Edmonds
Knoxville College

A}IOI]NT

LA/31/76 Omega Psi Phi Fraterni ty
711L4/76 Napoleon H. Revers-Bey

TotaI

$  1 ,513 .00
3,  o8o.  oo
2 ,607 .00
6 ,475 .00
2 ,719  . 50
5 ,287  . 50
L ,708 .20

$23 ,390 .20

8.  Sa1es and Use Taxes  on  expense purchases  to ta l l ing  $1r110.20  and f i xed

assets  toLa l l ing  $21267.56  were  a lso  found to  be  due.  Pet i t ioners '  representa t ive ,

at the hearing, acknowledged that these taxes were due and owing.

9. The pet i t ioners offered no evidence regarding taxes of $944.39 deternined

to be due on overcol lect ions.

10. The appl icat ion of penalt ies and interest was not raised by pet i t ioners.

CONCLUSIONS OF LAW

A. That the use of a test per iod to determine sales tax l iabi l i ty over a

period of years, when pet i t ionersr sales invoices for the ent ire period under

review were avai lable for examinat ion, was improper.  "(R)esort  to this method

of computing tax liability must be founded upon an insufficiency of recordkeeping

which makes i t  v ir tual ly impossible to ver i fy taxable sales receipts and

conduct  a  comple te  aud i t . ' t  Char ta i r ,  fnc .  v .  S ta te  Tax  Commiss ion ,65  A.D.2d

44, 4Ll N.Y.S.2d'  41. Consequent ly,  only that port ion of the assessment based
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on an actual audit  of  pet i t ioners'  nontaxable sales invoices can be sustained.

The port ion based only on the test is cancel led.

B. That the disal lowed nontaxable sales are further reduced, pursuant to

F i n d i n g  o f  F a c t  " 7 " ,  t o  $ 2 3 , 3 9 0 . 2 0 .

C. That the addit ional taxes found due on expense purchases, f ixed assets

and overcol lect ions are sustained in ful l .

D. That the pet i t ion of 96-01 Jamaica Realty Corp.,  Frank D'Orazi,  James

Stack and Frank Atr ia,  individual ly and as off icers, is granted to the extent

indicated in Conclusion of Law "8";  that the Audit  Divis ion is directed to

modify the Notice of Determination and Demand for Palment of Sales and Use

Taxes Due issued on Novenber 9, 1977; and that except as so granted, the

pet i t ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

Nov 09 1982
Mz

STATE TAX COMMISSION

PRESIDENT


