
STATE Otr' NElf YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Benjamin E. & Florence Myers

for Redeterminat ion of a Def ic iency or a
of a Determinat. ion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax Law for
P e r i o d  1 r / 3 0 / 7 6  -  2 / 2 8 / 8 0 .

AFFIDAVIT OF MAITING
Revision
Use Tax

the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 3rd day of December..  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Benjamin E. & Florence Myers, the pet i t ioners in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
vr rapper  addressed as  fo l lows:

Benjamin E. & Florence Myers
2 1  M a i n  S t .
Massena, NY 13662

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address
of the pet i t ioner.

Sworn to before me this
3rd day of December, 1982.

set forth on said wrapper is the last ddress

AUTHORIZED TO NISTER
OATHS PURSUANT
SECIION I74

T0 TAX IrAW



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Benjamin E. & Florence Myers

fo r  Redeterminat ion  o f  a  Def ic iency  or  a  Rev is ion
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax law for the
P e r i o d  r r / 3 0 / 7 6  -  2 / 2 8 / B a .

AUTHORIZED TO ISTER
OATHS PURSUANT
SECTION 174

AFFIDAVIT OT MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  3rd  day  o f  December ,  1982,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Lawrence X. Dalton the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Lawrence X. Dalton
P.O.  Box  284,  16  Main  St .
Massena,  NY 13662

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forLh on said wrapper is the
last known address of the represent.at ive of the pet i t ioner.

Sworn to before me this
3rd  day  o f  December ,  1982.

T0 TAX IIAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 122?7

December 3, 7982

Benjamin E. & Florence Myers
2 1  M a i n  S t .
Massena, NY 13662

D e a r  M r .  &  M r s .  M y e r s :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by Lhe Stat.e Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 monLhs from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone # (518) 457'2070

Very truly yours,

STATE TAX COMMISSION

cc: Petit ioner' s Representative
Lawrence X. Dalton
P .0 .  Box  284 ,  16  Ma in  S t .
Massena,  NY 13662
Taxing Bureau's Representative



STATE OF NEI^I YORK

STATE TAX COI"IMISSION

In the Matter of the Petition

o f

BENJMIN E. I'TYERS AND FIORBNCE I"fyERS

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax law for the Period September 1, Lg76
through February  28 ,  1980.

DECISION

Pet i t ioners ,  Ben jamin  E.  Myers  and F lo rence Myers ,  21  Main  St ree t ,  Massena,

New York 13662, f i led a pet i t ion for revision of a determinat ion or for refund

of sales and use taxes under Art ic les 28 and 29 of the Tax law for the period

September  1 ,  1976 th rough February  28 ,  1980 (F i le  No.  32881) .

A smal l  c laims hearing was held before Arthur Johnson, Hearing 0ff icer,  at

the off ices of the State Tax Commission, 207 Genesee Street,  Ut ica, New York,

on March 24, 1982 at 10:45 A.M. Pet i t . ioners appeared by Lawrence X. Dalton,

Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Alexander Lleiss,

E s q .  ,  o f  c o u n s e l ) .

ISSl]ES

I.  Whether an agreement between pet i t ioners and Main and Phi l ips, Inc.

const i tuted a bulk sale.

I I .  Whether pet i t ioners are l iable for sales taxes due from Main and

Phi l ips ,  Inc .

FINDINGS OF FACT

1.  Pet i t ioner  Ben jamin  Myers  a long w i th  Domin ic  V io l i ,  Ross  V io1 i ,  J r .

and George T. Foley were stockholders of Main and Phi l ips, fnc. Main and

Phi l ips ,  Inc .  d /b /a  Toby 's  opera ted  a  res taurant  and bar  in  Massena,  New York .
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2. 0n or about February 7976, pet i t ioner Benjamin Myers and

F. Armand Bourdon purchased the outstanding stock of Main and Phi l ips, Inc.

from the other stockholders. 0n or about October t976, pet i t ioner

Benjamin Myers sold his stock to F. Armand Bourdon and Robert  C. La Plante.

3. 0n February 25, 7976, pet i t ioners executed an unl imited guarantee with

the Farmers NaLional Bank of Malone in considerat ion of f inancial  accommodations

given to Main and Phi l ips, fnc. Idtren Benjamin Myers sold his stock in 0ctober

7976, he was not released from his obl igat ions thereunder.

4. Main and Phi l ips, Inc.,  under the ownership of Bourdon and La Plante,

operated the business on premises leased from pet i t ioner Benjamin Myers. Said

corporat ion defaulted in rent payments amounting to approximately $10,000.00,

and in the lat ter part .  of  7979, Benjamin Myers brought act ion to evict .

At such t ime, the Farmers Nat ional Bank of Malone threatened to foreclose

its mortgage, sel I  the assets of the corporat ion and seek any def ic iency from

peti t ioners under the unl imited guarantee they executed.

5. In an effort  to mit igate their  losses, pet i t ioners with the consent of

the bank, entered into an agreement with Main and Phi l ips, Inc. dated

November 30, L979. The agreement provided that Main and Phi l ips, Inc. sel l  to

pe t i t ioners  a l l  the  tab les ,  cha i rs ,  bar ,  k i t chen equ ipment ,  food,  l iquor ,  beer

and any contents being stored on the premises subject to al l  and any outstanding

chattel  mortgages and/or retai l  instal lment contracts.  Pet i t ioners agreed to

assume the balance due on an outstanding promissory note held by the Farmers

National Bank of Malone in the sum of $33,255.48 in payment for said goods. The

agreemenL further provided that Main and Phi l ips, Inc. shal l  cont inue to be

l iable for any other outstanding debts against i t .
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Peti t ioners operated a new business on the premises known as "The Gal lery

Lounget ' .

6 ,  0n  February  11 ,  1980,  the  Aud i t  D iv is ion  no t i f ied  pe t i t ioners ,  as

purchasers in a bulk sale transact ion, of  a possible claim for New York State

and loca l  sa les  and use taxes  f rom the  se l Ie r ,  Ma in  and Ph i l ips ,  Inc .

7. 0n May 6, 1980, the Audit  Divis ion issued a Not ice of Determinat ion

and Demand for Payment of Sales and Use Taxes Due against pet i t ioners

Benjamin E. Myers and Florence Myers covering the period September 1, 1976

through February 28, 1980 for taxes due of $30,691.29, plus penalty and

i n t e r e s t  o f  $ 1 3  r A 7 4 , 0 0 ,  f o r  a  t o t a l  o f  $ 4 3 , 7 6 5 . 2 9 .  P e t i t i o n e r s  w e r e  h e l d

l iable for taxes determined due from Main and Phi l ips, Inc. in accordance with

sect ion 1141(c) of the Tax Law. The not ice also includes the bulk sale tax on

the value of tangible personal property transferred

0n November 14, 1980, the amount of the staters tax claim was revised to

$25,580.85 ,  p lus  pena l ty  and in te res t .

8.  Pet i t ioners argued that the transact ion with Main and Phi l ips, Inc.

was not a bulk sale in that no considerat ion passed between the part ies because

they were already l iable for the same note pursuant to the unl imited guarantee.

9. Reasonable cause existed for pet i t ioners fai lure to pay over the taxes

a t  i s s u e .

C0NCLUSIONS 0F IAI{I

A. That the agreement between pet i t ioners and Main and Phi l ips, Inc.

descr ibed in Finding of Fact r '5" const i tuted a bulk sale within the meaning and

in ten t  o f  sec t ion  1141(c)  o f  the  Tax  t raw.

B. That pet i t ioners fai led in al l  respects to cornply with the provisions

of  sec t ion  1141(c)  o f  the  Tax  Law and fo r  such fa i lu re ,  a re  persona l ly  l iab le
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for the payment of the taxes determined to be due from Main and Phil ips, Inc.

as provided in said section of the Tax Law.

C. That the penalty is cancelled and interest is reduced to the minimum

statutory rate.

D. That the petit ion of Benjamin E. Myers and Florence Myers is granted

to the extent indicated in Conclusion of Law "C", and that, except as granted,

the petit . ion is in al l  other respects denied.

DATED: A1bany, New York STATE TAX

DEC 0 3 1982
ACTIIIG


