
STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Mot ion  P ic tu re  Enterpr ises ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  9  /  I  /  7  2 - 6  /  3 0  /  7  6 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of September, \982, he served the within not ice of Decision by
cert i f ied mai l  upon Motion Picture Enterpr ises, Inc. ,  the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mot ion  P ic tu re  Enterpr ises ,  Inc .
P . 0 .  B o x  2 7 6
Tarrytown, NY 10591

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

sa id  addressee

AFFIDAVIT OF MAITING

is the petitioner
the last known address

That deponent further says
herein and that the address seL
of  the  pe t i t ioner .

Sworn to before me this
29 th  day  o f  September ,  1982.

AUTIJONIZiD ?C AD II]ISiER,
TAX L,lltYnAl'il:r i: '-l? :ii iAl'iT T0

' ' : ' : ; T J | . l i  i p ' r . i

that the
forth on said wrapper



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Mot ion  P ic tu re  Enterpr ises ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax law for the
P e r i o d  9  |  1 / 7 2 - 6 /  3 0  l t  A .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of September, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon George Reiss the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

George Reiss
Epstein, [ , /ayne, Reiss & Goodman
1 1 0  E .  4 2 n d  S t .
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
29th day of September, L982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 29, 7982

llotion Picture
P .0 .  Box  276
Tarrytown, NY

Gentlemen:

Enterpr ises,  Inc.

1059 1

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2a70

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
George Reiss
Epstein, Llayne, Reiss & Goodman
110  E .  42nd  S t .
New York, NY 10017
Taxing Bureau' s Representative



STATE OF NEI,'I YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

MOTION PICTIJRE ENTERPRISES. INC.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art i -c les 28 and 29
of the Tax Law for the Period September 1, 1972
through June 30, 1976.

DECISION

Pet i t ioner ,  Mot ion  P ic tu re  Enterpr ises ,  Inc . ,  P .0 .  Box  276,  Tar ry town,  New

York  10591,  f i led  a  pe t i t ion  fo r  rev is ion  o f  a  de terminat ion  or  fo r  re fund o f

sales and use taxes under Art ic les 28 and 29 of the Tax Law for the period

September 1, L972 through June 30, 1976 (Fi le No. 25997).

A  smal l  c la ims hear ing  was he ld  be fore  Judy  M.  C lark ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two l^/or ld Trade Center,  New York, New

York ,  on  June 3 ,  1981 a t  10 :45  A.M.  Pet i t ioner  appeared by  Eps te in ,  l r layne,

Re iss  and Goodman (George Re i -ss ,  Esq. . ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared

b y  R a l p h  J .  V e c c h i o ,  E s q .  ( K e v i n  C a h i l l ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I. Idhether the pet i t ioner 's purchase of equipment from Lab TV, Inc.

const i tuted a sale in bulk,  otherwise than in the ordinary course of business,

pursuant  to  sec t ion  1141(c)  o f  the  Tax  law.

I I .  i {hether the Audit  Divis ion properly determined addit ional taxes due

from Lab TV, Inc. for the period September 1, 1972 through June 30, 1976.

FINDINGS OF FACT

1.  On September  23 ,  1977,  as  the  resu l t  o f  an  aud i t ,  the  Aud i t  D iv is ion

issued a Not ice of Determinat ion and Demand for Payment of Sales and Use Taxes

Due against Lab TV, Inc. (hereinafter "Lab") for the period September 1, 1972
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through June 30, 1976 for taxes due of $51901.15, plus penalty and interest of

$ 3 , 4 1 4 . 7 6 ,  f o r  a  t o t a l  d u e  o f  9 9  , 3 1 5 . 9 1 .

lab executed consents extending the time within which to issue an

assessment for sales and use taxes to December 20, 1977.

2. 0n Septeuber 23, 1977, the Audit Division issued a Notice and Denand

for Payment of Sales and Use Taxes Due against the petitioner, Motion Picture

Enterpr ises, Inc. (hereinafterI tMPEt')  for the period September 1, 1972 through

June 30 ,7975 fo r  taxes  due o f  $51901.1 .5 ,  p lus  pena l ty  and in te res t  o f  $3r t+14.76 ,

f o r  a  t o t a l  d u e  o f  $ 9 1 3 1 5 . 9 1 .

The Notice against the petitioner provided the following explanation:

f ' [ t ]he fol lowing taxes are determined to be due from Lab
T.V. ,  fncorpora ted  Is ic ]  and represents  your  l iab i l i t y ,  as
purchaser in accordance with Sect ion f f41(c) of the Sales Tax
l aw.  t t

3. During the period at issue, Lab operated a motion picture f i ln processing

business at 723 Seventh Avenue, New York, New York. Lab ceased operations in

June L976.

4. The Audit Division perforned a field audit of the books and records of

Lab. The auditor found that Lab failed to file a sales tax return for its

final month of business. The sales tax due on taxable sales for tbis period in

the amount of $30.46 was included in the assessnent.  The auditor tested

non-taxable sales for the test per iod Februaxy 27, 1973 to March 5, 1973 and

found that $584.00 or 5.77 percent of non-taxable sales in the test per iod

should be disallowed. The percentage of disallovrance was applied to the

non-taxable sales for the audit  per iod and resulted in disal lowed sales of

$73'678.00. The auditor also disal lowed sales to West German TV for the audit

per iod in the amount of $6r298.53. The resultant total  non-taxable sales
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disal lowed amounted to $79,976.53 on which the sales tax due aoount was $5'870.69.

Total  addit ional taxes due amounted to $5,901.15 for the audit  per iod.

5. The books and records of Lab were adequate for the Audit  Divis ion to

determine the exact tax l iabi l i ty.

6.  The pet i t ioner,  MPE, was a dealer or distr ibutor of professional

motion picture equipment and supplies. MPE sold supplies to Lab about twice a

month and, approximately once every 3 to 4 years, ei ther bought from or sold

equipment to lab.

7. On June 15, L976, MPE took possession of the fol lowing equi-pment from

L a b :

1 .  Be l l  &  Howel l  Mode l  C,  1600C pr in te r  Ser ia l  No.  1691
2.  2  loop t rees
3. 1 large air  compressor with heads
4. 1 Bell & Howell air vacuum pump
5. 1 Bel l  & Howel l  tape punch Serial  No. 340
6. Miscel laneous po\, ter suppl ies for above units

The above printer was one of approximately tr{enty pieces of equipment

on the premises of Lab. I t  was pet i t ioner 's pract ice to remove equipment from

the sel ler 's premises pr ior to the actual purchase during which t ime the

pet i t ioner searched for 1iens. On July 7, 7976 the pet i t ioner,  MPE, purchased

the  above equ ipment  f rom Lab fo r  $20,000.00 .  Of  the  purchase pr ice ,  $10 '793,02

was paid to First  Nat ional City Bank, the holder of a securi ty interest in said

equipment, and the remainder was paid to lab. The purchase price was equal to

the fair market value of the equipment. The petitioner did not notify the Tax

Commission of said purchase.

B. f t  was in the normal course of Labrs business to dispose of equipnent

ei ther because the equipment was surplus to Lab's needs, Lab was changing i ts

method of operat ion, or lab was merely upgrading equipment.  I t  was also in the

normal course of pet i t ioner 's business to purchase used nachinery.
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9 .  f t  was  the  pe t i t . ioner 's  pos i t ion

in bulk by Lab in that i t  was the sale of

twenty owned by Lab. The pet i t ioner also

the  ord inary  course  o f  Lab 's  bus iness .

that this transact ion was not a sale

only one piece of equipment out of

argued that this transact ion was in

10.  Pet i t ioner  ac ted  in  good fa i th  a t  a l l  t imes.

CONCTUSIONS OF tAW

That  sec t ion  1141(c)  o f  the  Tax  law prov i -des ,  in  per t inent  par t ,  tha t :

"Whenever a person required to col lect tax shal l  make a
sale, t ransfer,  or assignment in bulk of any part  or the whole
o f  h is  bus iness  assets ,  o therw ise  than in  the  ord inary  course
of  bus iness ,  the  purchaser ,  t rans feree  or  ass ignee sha l l  a t
leas t  ten  days  be fore  tak ing  possess ion  o f  the  sub jec t  o f  sa id
sa le . . .no t i f y  the  tax  commiss ion  by  reg is te red  mai l  o f  the
proposed sa le

For fai lure to comply with the provisions of this subdivis ion
the  purchaser . . . sha l l  be  persona l ly  l iab le  fo r  the  payment  to
the  s ta te  o f  any  such taxes . . .de termined to  be  due to  the  s ta te
f r o m  t h e  s e l l e r . . . "  ( e m p h a s i s  a d d e d ) .

B. That.  the sale of equipment by Lab TV, Inc. to pet i t ioner was a sale of

r rany  par t ' r  o f  the  bus iness  assets  o f  Lab TV,  Inc .  pursuant  to  sec t ion  1141(c)

of the Tax Law.

That,  further,  said sale was rrotherwise than in the ordinary course of

bus iness"  accord ing  to  sec t ion  1141(c)  o f  the  Tax  Law in  tha t  sa id  sa le  was

made subsequent to the sel ler ceasing operat ions. That the pet. i t ioner,  Motion

Picture Enterpr ises, Inc. ,  fai ted to show that the sale was made in the ordinary

course  o f  lab 's  bus iness ,  i .e .  the  equ ipment  was surp lus  to  Lab 's  needs ,  f ,ab

was changing i ts method of operat ion, or Lab was upgrading i ts equipment.

C. That al though there is statutory authori ty for use of a test per iod to

determine the amount of tax due, resort  to such method of computing tax l iabi l i ty

must be founded upon an insuff ic iency of record keeping which makes i t  v ir tual ly

A .
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impossible to ver i fy such l iabi l i ty and conduct a complete audit  (Chartair ,  Inc.

v .  S ta te  Tax  Commiss ion ,  65  A.D.  2d  44 ,  4 lL  N.Y.S.  2d  4 l ) .  That  s ince  lab  TV,

Inc. maintained adequate books and records from which the Audit  Divis ion could

have determined the exact amounL of tax due, the use of a Lest per iod was

unwarranted. Consequent ly,  only that port ion of the assessment based on an

actual audit .  of  the books and records of Lab TV, Inc. can be sustained. The

port ion based on the test per iod is cancel led.

D. That the penalty is cancelled and interest is reduced to the minimum

statutory rate.

E. That the pet i t ion of Motion Picture Enterpr ises, Inc. is granted to

the extent indicated in Conclusions of Law I 'Ci l  and rrDrf  above; that the Audit

Division is hereby directed to modify the Notice and Denrand for Payment of

Sales and Use Taxes Due issued September 23r 7977, and that except as so

granted, the pet i t ion is in al l  other respects denied. The Audit  Divis ion is

also directed to modify the Notice of Determination and Demand for Payment of

Sales and Use Taxes Due issued Septembex 23, 1977 against Lab TV, Inc. in

accordance with Conclusion of Law t tCi l  above.

DATED: Albany, New York STATE TAX COMMISSION


