
STATE OF NSW YORK

STATE TAX COMUISSION

of the Pet i t ion
o f

Moog,  Inc.

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod 2/  r /75-5/31/76.

That deponenL further
herein and that the address
of the petit ioner.

sa id  a ssee is the petit iooer
s a i d

AT IDAVIT OF MAITING

address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 2nd day of June, 1982, he served the within notice of Decision by certified
mail upoa Moog, Inc., the petit ioner in the within proceeding, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Moog,  fnc.
Seneca St. & Jamaica Rd.
E. Aurora, NY 14052

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

says that the
set forth on

Sworn to before me this
2nd day of June, 1982.

r is the last



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

M o o g ,  I n c .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  2 / 1 / 7 5 - 5 / 3 1 / 7 6

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes
of the Department of Taxat ion and Finance, over
the 2nd day of June, 1982, he served the within
mai l  upon Charles Jacobs the representat. ive of
proceeding, by enclosing a true copy thereof in
wrapper  addressed as  fo l lows:

and says that he is an employee
18 years of age, and that on
not ice  o f  Dec is ion  by  cer t i f ied

the pet i t ioner in the within
a  secure ly  sea led  pos tpa id

AFFIDAVIT OF MAII,ING

Char les  Jacobs
Moot,  Sprague, Marcy, Landy, Fernbach & Smythe
Two Main  P l . ,  Er ie  County  Sav ings  Bank B ldg .
Buffalo, NY 74202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pel i t ioner

the representat ive
said wrapper is the

Sworn to before me this
2nd day of June, 1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 2, 7982

Moog,  fnc .
Seneca St .  &  Jamaica  Rd.
E. Aurora, NY 74052

Gentlemen:

PIease take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1139 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Comrnission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  nay  be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone l i  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Char les  Jacobs
Moot,  Sprague, Marcy, Landy, Fernbach & Smythe
Two Main  P l . ,  Er ie  County  Sav ings  Bank B ldg .
Buffalo, NY 14202
Taxing Bureau's Represent.at ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MooG, INC.

for Revision of a Deternination or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax f,aw for the Period February L,
1975 through December 31 ,  L976.

l lhether payments under pet i t ioner 's lease of

equipment are exempt fron the imposition of sales

Law because said computers and equipment are used

in the production of tangible personal property.

DECISION

computers and ancillary

and use taxes under the Tax

directly and predominantly

Pet i t ioner,  Moog, IRc.,  Seneca Street and Jamison Road, East Aurora, New

York 14052, f i led a pet i t ion for revision of a determinat ion or for a refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the period

February  1 ,  1975 th rough December  31 ,  t976 (F i le  No.  21687) .

A formal hearing was held before Alan R. Golkin,  Hearing Off icer,  at  the

off ices of the State Tax Commission, State 0ff ice Bui lding, 55 Court  Street,

Buf fa lo ,  New York ,  on  March  20 ,  1979 a t  1 :15  P.M.  Pet i t ioner  appeared by  Moot ,

sprague, Marcy, Landy, Fernback & smythe, (John P. Drenning and charres P.

Jacobs ,  Esqs . ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by  Peter  Cro t ty ,  Esq.

(A lexander  L te iss ,  Esq. ,  o f  counse l ) .

ISSUE

FINDINGS OF FACT

1.  Pet i t ioner ,  on  June 24 ,1977,  t ime ly  f i led  i t s  app l i ca t ion  fo r  re fund

of sales and use taxes paid by pet i t ioner in the amount of $58,771.86 on the



I

-t-

lease of computers and anci l lary equipment between February 1, 1975 and December

31'  1976. Pet i t ioner claimed that the computers and equipment were used direct ly

and predominant ly in the product ion of tangible personal property.

2. 0n August 10, 1977, the Audit  Divis ion denied pet i t ioner 's appl icat ion

on the basis that.  the computer use eras not ' rdirect ly" in product ion.

3. The let ter of  denial  of  pet i t ioner 's appl icat ion ut i l izes the language

of regulat ions --  adopted on May 12, 1.977 and effect ive on June 1, 1977 --  in

denying the application for failure of the computers to be used I'directlyrr in

the  produc t ion  o f  t .ang ib re  persona l  p roper ry  (20  NycRR 52s .13(c ) (1 ) ) .

4.  Pet i t ioner 's computers const i tute the information control  for the

product ion process, to wit :  the computers direct the product ion process

indirect ly by analyzing al l  jobs Lo be done, deadl ines for complet ion, parts

and manpower avai labi l i ty and status of product ion equipment.  Such analysis

determines which jobs are to be done, in what sequence and with which parts,

for which customer, by what t ime, and on which machines operated by which

employees.

5. Pet i t ioner 's computers rdere used in excess of 50 percent of the t ime

during the period at issue for product ion-related act iv i t ies including the

activities of others to whom petitioner urade computer time and information

ava i lab le .

6 .  Pet i t ioner 's  computers  a re  loca ted  d i rec t l y  on  pe t i t ioner 's  p remises

with the product ion plant,  equipment,  parts and personnel.

7 ,  Pet i t ionerrs computers carry on the funct ions and dut ies of what would

otherwise have been done by many people over a much longer time and perhaps not

as effect ively.
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8. Pet i t ioner 's computers are in essence responsible for the smooth and

ef f i c ien t  opera t ion  o f  pe t i t ioner 's  p roduc t ion  process .

9. Pet i t ioner 's computers do not act direct ly on o.r  operate the product ion

machinery. The main funct ion of the computers is to provide information or

direct ion to management or workers.

10. Pet i t ioner rel ied upon the case Niagara Mohawk Power Corporat ion v.

wanamaker ,  286 A.D.  446,  A f f 'd .  2NY 2d 764,  in  suppor t  o f  i t s  pos i t ion  tha t

the computers and anci l lary equipment were used direct ly in the product ion of

tangible personal property.

CONCIUSIONS Of LAI^,I

A .  That  dur ing  the  per iod  a t  i ssue sec t ion  f f15(a) (12)  o f  the  Tax  Law

exempted machinery or equipment used or consumed "directly" and predominantly

in the product ion of tangible personal property for sale.

B. That the pol icy of the State Tax Commission) regarding sect ion

1115(a) ( fZ)  o f  the  Tax  Law has  a lways  been cons is ten t  and is  a f f i rmed in  i t s

cur ren t  regu la t ions .  Regu la t ion  20  NYCRR 528.13(c ) ( t )  p rov ides  d i rec t l y  means

t 'he machinery or equipment must,  dur ing the product ion phase of a process, ( i )

act upon or effect a change in mater ial  to form the product to be sold, or ( i i )

have an act ive causal relat ionship in the product ion of the product to be sold,

or ( i i i )  be used in the handl ing, storage, or conveyance of mater ials or the

product to be sold, or ( iv)  be used to place the product to be sold in the

package in which i t  wi l l  enter the stream of commerce.

C. That the computers and ancillary equipment of petition which anaLyze

and produce product ion schedules are not used direct ly in the product ion process.
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D. That pet i t ioner mistakenly rel ied on Niagara Mohawk Power Corporat ion

v. I^/anamaker (286 A.D. 446, Aff 'd 2 NY 2d 764) in that i ts computers had no

int imate nexus with the actual product ion operat ion. (Rochester Independent

P a c k e r ,  I n c . ,  v .  H e c k e l m a n  8 3  M i s c .  2 d  1 0 6 4 ,  3 7 4  N Y S  2 d  g g 1 . )

E. That t .he pet. i t ion of Moog, Inc. is denied in al l  respects and the

denial  of  the refund claim by the Audit  Divis ion is sustained.

DATED: Albany, New York STATE TAX COMMISSI0N

itrN 2198?.
STATE TAX COMMISSION


