
STATE OF NBW YORK

STATE TAX COMMISSION

In t te r  o f  the  Pet i t ion
o f

John Mineo
O f f i c e r  o f  B a s i l  l e a f .  l t d . AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Period
6/ t / ts  -  r r /3a/77.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and thaL on
the 18th day of June, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon John Mineo, Off icer of Basi l  Leaf,  LLd. the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

John Mineo
O f f i c e r  o f  B a s i l  L e a f ,  L t d .
2 0 6 6  E .  6 1  S r .
Brooklyn, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before rne this
18 th  day  o f  June,  1982.

that the said
forth on said

addressee is  the  pe t i t ioner
wrapper is the last known address

t /

?'



STATE OF NEId YORK

STATE TAX COMMISSION

of
John Mineo

Off icer  o f  Basi l  Leaf ,  L td.

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  6 / t l lS  -  11 /3A /77 .

AT'FIDAVIT OT }TAITING

State of l.iew York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, add that on
the 18th day of June, L982, he served the within notice of Decision by
certified mail upon Jack Sterngass the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Jack Sterngass
26 Court St.
Brooklyn, NY 11242

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) unOer the- exilusive care and cuilody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the pgtitioner.

Sworn to before me this
18th day of June, 1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 18, 1982

John Mineo
0 f f i c e r  o f  B a s i l  l e a f ,  L t d .
2 0 6 6  E .  6 1  S r .
Brooklyn, NY

D e a r  M r .  M i n e o :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  TaxaLion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / /  (518) 457-2070

Very t ru ly  yours,

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representat ive
Jack Sterngass
26 Cour t  St -
Brooklyn, NY 17242
Taxing Bureau's Representative



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOHN MINEO
Off icer of BASIL LEAF, LTD.

for Revision of a Determinat ion or for Refund of
Sales and Use Taxes under Art ic les 28 and 29 of
the Tax Law for the Period June 1, 1975 through
November  30 ,  L977.

DECISION

Pet i t ioner ,  John Mineo,  2066 East  61st  St reet ,  Brook1yn,  New York,  f i led

a petit ion for revision of a determination or for refund of sales and use taxes

under Art icles 28 and 29 of the Tax Law for the period June 1, 1975 through

November 30, t971 (Fi_le No. 25232).

A small claims hearing was held before Arthur Johnson, Hearing 0ff icer, at

the off ices of the State Tax Commission, Two tr lorld Trade Center, New York, New

York,  on Ju ly  22,  1981 at  2 :45 P.M.  Pet i t ioner  appeared by Jack s terngass,

Esq. The Audit Division appeared by Ralph J. vecchio, Esq. (Kevin cahirr,

Esq .  ,  o f  counse l ) .

ISSTIES

I .  Whether  pe t i t ioner  i s  persona l ly  t iab le  fo r  sa les  taxes  due f rom Bas i l

Leaf ,  L td .  fo r  the  per iod  June 1 ,  1975 th rough November  30 ,  7977.

I I .  I {hether the Audit  Divis ion not i f ied pet i t ioner of i ts determinat ion

of  sa les  taxes  due.

I I I .  \ {hether the Audit  Divis ion properly determined addit ional sales taxes

due f rom Bas i l  lea f ,  l td .

E
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FINDINGS OF FACT

1.  Bas i l  lea f ,  l td .  opera ted  a  luncheoneLte  and candy  s to re  loca ted  a t

4A22 Farragut Road, Brooklyn, New York.

2 .  0n  October  10 ,  1978,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Determinat ion

and Demand for Payment of Sales and Use Taxes Due against pet i t ioner,  John

Mineo,0 f f i cer  o f  Bas i l  lea f ,  L td .  cover ing  the  per iod  June 1 ,  1975 th rough

November  30 ,  1977 fo r  taxes  due o f  $2 ,988.26 ,  p lus  pena l ty  and in te res t  o f

$1 '404.33 ,  fo r  a  to ta l  o f  $4 ,392.59 .  The amount  o f  tax  due resu l ted  f rom a

f ie ld  aud i t  o f  the  books  and records  o f  Bas i l  f ,ea f ,  L td .  wh ich  d isc losed

add i t iona l  taxab le  sa les .  Pet i t ioner 's  l iab i l i t y  was  pred ica ted  on  h im be ing  a

f inanc ia l l y  respons ib le  o f f i cer  o f  Bas i l  lea f ,  L td .

3 .  Bas i l  Leaf ,  L td .  was  incorpora ted  on  or  about  May 7 ,  1973.  Joseph

Basi le was president and sole stockholder unt i l  the corporat ion was dissolved

on November 28, 1917. 0n August 13, I974, Joseph Basi le employed pet i t ioner

to manage the operat ion of the business. He was given the t i t le of Treasurer.

Pet i t ioner Idas to pay the outstanding balance on two bank loans owed by Mr.

B a s i l e ,  a m o u n t i n g  t o  a p p r o x i m a t e l y  $ 8 , 0 0 0 . 0 0  t o  $ 9 , 0 0 0 . 0 0 .  I n  a d d i t i o n ,

pet i t ioner agreed to pay the rent for the premises and the ut i l i t ies. Upon

sat is fac t ion  o f  Mr .  Bas i le 's  indebtedness ,  pe t i t ioner  rdas  to  have ownersh ip  o f

the  bus iness .  Pet i t ioner  pa id  the  loans  on  Mr .  Bas i le 's  beha l f  w i th  corpora t ion

fundsg however,  he never obtained ownership of the corporat ion.

4 .  Pet i t ioner  as  we l l  as  Joseph Bas i le  were  s ignator ies  on  the  bus iness

bank account.

5. During the period at issue, pet i t ioner was involved in the day to day

f inancial  af fairs and management of the corporat ion. Pet i t ioner maintained the
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books  and  reco rds ,  s i gned  checks ,  made  pu rchases ,  and  pa id  t he  b i l l s .  He

also s igned and f i led sales tax returns and corporat ion income tax returns

a s  T r e a s u r e r  o f  B a s i l  l e a f ,  L t d .

6.  The audi t  o f  the books and records of  Basi l  f ,eaf ,  L td.  by the Audi t

Div is ion consisted of  apply ing est imated mark-up percentages to purchases of

merchandise that  would resul t  in  a taxable sale when sold.  The Audi t  Div is ion

the reby  de te rm ined  taxab le  sa les  o f  $73  1936 .45 .  Bas i l  Lea f ,  l t d .  r epo r ted

taxab le  sa les  o f  $36 ,582 .00  l eav ing  add i t i ona l  t axab le  sa les  o f  9371354 .45  and

taxes  due  the reon  o f  $21988 .26 .

7 .  Bas i l  Lea f ,  L td .  es t ima ted  the  taxab le  sa les  repo r ted  on  sa les  t ax

returns f i led dur ing the per iod at  issue.  The books and records mainta ined by

Basi l  Leaf ,  L td.  were insuf f ic ient  for  the Audi t  Div is ion to ver i fy  the accuracy

o f  t axab le  sa les  repo r ted  o r  t o  de te rm ine  such  sa les  w i t h  any  exac tness .

8.  Pet i t ioner  admit ted he received the not ice referred to in  F inding of

F a c L  t t 2 t t .

9.  Pet i t ioner  argued that  a l l  taxable sales were repor ted on sales tax

returns f i led by Basi l  leaf ,  L td.  Pet i t ioner  of fered no ev idence to show that

the Audi t  Div is ionrs determinat ion of  addi t ional  sa les taxes due f rom Basi l

Lea f ,  L td .  was  i nco r rec t .

CONCIUSIONS OF tAId

Tha t  sec t i on  1131 (1 )  o f  t he  Tax  Law p rov ides :

r r rPe rsons  requ i red  to  co l l ec t  t ax r  o r  t pe rsons  requ i red  to
co l l ec t  any  tax  imposed  by  t h i s  a r t i c l e '  sha l l  i nc lude :
every vendor of  tangib le personal  property  or  serv ices I  .  .  .
Said terms shal l  a lso inc lude any of f icer  or  employee of  a
corporat ion or  of  a d issolved corporat ion who as such
of f icer  or  employee is  under a duty to act  for  such corpora-
t ion in  comply ing wi th any requi rement  of  th is  ar t ic le  and
any member of  a par tnership. t t

A .
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B .  T h a t  s e c t i o n  1 1 3 3 ( a )  o f  t h e  T a x  L a w  p r o v i d e s  t h a t  " . . . e v e r y  p e r s o n

requ i red  to  co l l ec t  any  tax  imposed . . .  sha1 l  be  pe rsona l l y  l i ab le  f o r  t he  t ax

i m p o s e d ,  c o l l e c t e d  o r  r e q u i r e d  t o  b e  c o l l e c t e d . . . " .

C.  That  pet i t ioner ,  John Mineo,  was a "person requi red to col lect  tax"

fo r  t he  pe r i od  aL  i ssue  w i th in  t he  mean ing  and  i n ten t  o f  sec t i on  1131 (1 )  o f

the Tax law;  therefore,  he is  personal ly  l iab le for  the tax determined due

f rom Bas i l  Lea f ,  L td .  pu rsuan t  t o  sec t i on  1133 (a )  o f  t he  Tax  l aw .

D.  That  the books and records of  Basi l  Leaf ,  L td.  were inadequate to

determine the exact  amount  of  tax due.  Therefore,  the Audi t  Div is ion proper ly

determined addi t ional  sa les taxes due f rom such informat ion as was avai lable,

i n  acco rdance  w i th  sec t i on  1138 (a )  o f  t he  Tax  Law (Ma t te r  o f  Cha r ta i r '  f nc .

v .  S t a L e  T a x  C o m m i s s i o n ,  6 5  A . D . 2 d  4 4 '  4 1 1  N . Y . S  2 d  4 I ) -

That  pursuant  to F inding of  Fact  No.  8,  the issue of  whether  the Audi t

d iv is ion not i f ied pet i t ioner  of  i ts  determinat ion is  moot-

E.  That  the pet i t ion of  John Mineo is  denied and the Not ice of  Determina-

t ion and Demand for  Parrment  of  Sales and Use Taxes Due issued October 10,  7978

i s  sus ta ined .

DATED: Albany, New York

JUN 1 B i9B2
COMMISSION


