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STATE OF NEW YORK

STATE TAX CO}'MISSION

fn  the Hat ter  of  the Pet iL ion
o f

McGraw H i I I ,  I nc .

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Sales & Use Tax
under Ar t ic le  28 & 29 of  the Tax Law for  the Years
1969  -  7973 .

That. deponent further says
herein and that the address set
o f  the  pe t i t ioner .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 30th day of Apri l ,  1982, he served the within not ice of Decision by
cer t i f ied  mai l  upon McGraw Hi l1 ,  Inc . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,
by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

McGraw H i l l ,  I nc .
c/o John l .  Cady
1221 Avenue of  the Amer icas
New York,  NY 10035

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f
the Uni ted States Posta l  Serv ice wi th in the State of  New York.

that the said addressee is the get i t ioner
forth on said wrapper is the ] , .dst known address

Sworn to before me th is
30 th  day  o f  Ap r i l ,  1982 .
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apri l  30, l9B2

McGraw Hi l l ,  Inc .
c/o John l .  Cady
1221 Avenue of the Americas
New York, NY 10036

Gentlernen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of Lax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion and Finance
law Bureau -  L i t igat ion Uni t
Albany,  New York L2227
Phone / f  (518)  457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r ' s  Rep resen ta t i ve

Taxing Bureau' s Representat ive
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STATB OF NEW YORK

STATE TAX COMMISSION

fn  the Mat ter  of  the Pet i t ion

o f

McGMW-HILL, INC.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax law for Lhe Period Septernber 1,
1969 through August 31, 1973.

DECISION

Pet i t ioner ,  McGraw-Hi l l ,  Inc . ,  f i l ed  a  pe t i t ion  fo r  rev is ion  o f  a  de ter -

minat ion or for refund of Sales and Use Taxes under Art ic les 28 and 29 of the

Tax Law for the period September 1, 1969 through August 31, 1973 (Fi le No. 12872).

A formal hearing was held before Harvey B. Baum, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two t{or ld Trade Center,  New York, New York

o n  F e b r u a r y  7 6 , 7 9 7 7 ,  a t  9 : 1 5  A . M .  P e t i t i o n e r  a p p e a r e d  b y  J o h n  l .  C a d y ,  S e n i o r

Vice President.  The Audit  Divis ion appeared by Peter Crotty,  Esq..  (A1fred

Rubenste in ,  Esq.  ,  o f  counse l ) .

ISSIJE

Whether pet iLioner 's newsletters,  represented by Exhibi ts A through I

atLached to the st ipulat ion entered herein, were exempt from sales and use

taxes  as  "per iod j -ca1s" ,  w i th in  the  mean ing  o f  sec t ion  1115(a) (5 )  o f  the  Tax

Law, and further,  not subject to tax as t t information servicesrtwithin the

m e a n i n g  o f  s e c t i o n  1 1 0 5 ( c ) ( 1 )  o f  t h e  T a x  L a w .

FINDINGS OF FACT

1. On November 28 ,  L975, the Audit  Divis ion issued a Not ice of Deter-

minat ion and Demand for Payment.  of  Sales and Use Taxes Due, against pet i t ioner,

McGraw-Hi l1 ,  Inc . ,  fo r  the  per iod  September  1 ,  1969 th rough August  31 ,  L973,
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for a def ic iency of taxes due of $1 10641143.84, together with penalty and

i n t e r e s t  t h e r e o n  o f  $ 5 3 1 , 5 5 5 . 1 4 ,  f o r  a  t o t a l  a s s e s s m e n t  o f  $ 1 1 5 9 5 r 6 9 9 . g g .

Pet i t ioner  had pa id  $150r000.00  towards  sa id  tax  assessment ,  leav ing  a  ba lance

of  tax  assessment  a l leged ly  due o f  $1 ,445,699.99 .

2. Pet i t ioner t imely f i led, by let ter dated February 17, 1976, a request

for a formal hearing to seek redeterminat ion of the def ic iency assessment

stated in the aforesaid not ice which let ter was accepted in l ieu of a

formal pet i t ion.

3. By wri t ten st ipulat ion submitted herein, i t  was agreed by and between

the part ies that the i tems assessed for sales and use taxes al legedly due, as

st.ated in the Audit  Divis ion's not ice be reduced as to some of those

items, for which i t  was agreed no sales or use taxes were due, and that the

not ice  be  ad jus ted  accord ing ly ,  as  fo l lows:

STIPUIATION REFERENCE

Paragraph 1 ,  pg .  2
Paragraph 2, pp. 2-3
Paragraph 3 ,  pg .  3
Paragraph 4, pg. 3
Paragraph 5 ,  pg .  3
Paragraph 6 ,  pg .  3
Paragraph 7 ,  pg .  4
Paragraph B,  pp .  4 -B
Paragraph 9 ,  pp .  8 -13
Paragraph 10 ,  pp .  13-15

ORIGINAL DEFIC. ADJUSTED DEFIC.

$  11 ,  L84 .47
37  , 850 .33
14 ,  102 .08
50 ,  728 .35
51 ,126 .71
79 ,426 .45
5  , 41  1  . 45

44A,267  .00
359 ,284.00
14,763.00

$  2 ,035  .  44
37  ,850 .  33

-0 -
40 ,582  .  o0
25 ,563 .  35
79 ,426 .45  *

294.18
48,907 .0O
52,129.00
7  , 971  . 04

This def ic iency al legedly due wai st ipulated as to t t re
as to i ts taxabit i ty on the law, which is the issue as
herein, and wi l l  be taken up later in this decision.

T o t a l  O r i g i n a l  D e f i c .  :  $ 1 , 0 6 4 , 1 4 3 . 8 4 Total  Adjusted

INTEREST AND PENATTY

$553 ,355  .  oo

facts but disputed
previously stated

Def ic iency  $294,758.  75

ADJUSTED

Penalty and Interest reduced to
minimum statutory interest
computed from applicable due
dates to date of reassessment
here in .
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4. That accordingly,  pursuant to this st ipulat ion entered herein, i t  is

establ ished that the proposed def ic iency of $1,064,L43.84, as set forth in the

not ice  here in ,  be  reduced to  $294r758.75 ,  and tha t  the  proposed in te res t

and penar ty  as  se t  fo r th  in  the  no t ice  as  $531,556.14 ,  e r roneous ly  se t

forth as $553r355.00 in the st ipulat ion, be reduced to minimum statutory interest

computed from the due dates to the date of reassessment herein; that the Notice

of Determination and Demand for Payrnent of Sales and Use Taxes Due be adjusted

accord ing ly ,  and tha t  the  i tem o f  $79,426.45 ,  fo r  sa les  o f  pe t i t ioner 's

newsletters,  as to i ts taxabi l i ty,  be determined in accordance with the

decision as hereinafter set forth.

5. That as to the remaining item upon which the facts were stipulated as

to amount and nature of i ten as a ner4rsletter (See St ipulat ion, Page 3, para. 6,

supra. )  ,  representat ive samples of which are annexed to the st ipulat ion as

Exhibi ts A through L inclusive, i - t  was further st ipulated that the newsletter

i tems have the  fo l low ing  charac ter is t i cs  (S t ip . ,  para .5  th rough 10  inc lus ive) :

a .  Each. . . i s  pub l i shed a t  s ta ted  in te rva ls ,  a t  leas t  as  f requent ly  as
four t imes a year.

b .  Each. . .has  the  e lement  o f  genera l  ava i lab i l i t y  to  the  pub l ic .

c.  Each.. .has cont inui ty of t i t le and general  nature of content from
issue to  i ssue.

d. Each.. .meets the requirement that a publ icat. ion seeking to qual i fy
as a periodical  must not,  ei ther singly or,  when successive issues are put
together,  const i tute a book. r f  a customer elects to spend the money to
have a number of issues bound together,  he could create a book; but that
is equal ly true of Time nagazine and count less other publ icat ions which
c lear ly  qua l i f y  as  per iod ica ls .

e .  E a c h . . . i s  w r i t t e n  b y  m o r e
of  a r t i c les  o r  t t i temsr t  devoted  to
other f ie ld of endeavor.

Lhan one author and contains a variety
some spec ia l  indus t ry ,  p ro fess ion ,  o r
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6. That accordingly,  the st ipulated facts show that these newsletters

come within the def ini t ion of a trper iodical"  provided for in the 0pinion of

Counsel of  the Audit  Divis ion, interpret ing the "periodical"  exemption from

Sales  and Use Tax  under  sec t ion  1115(a) (5 )  o f  the  Tax  Law,  wh ich  adopted  fo r

sa id  de f in i t ion  Ar t i c le  53(1)  o f  the  New York  C i ty  (Tax)  Regu la t ions ,  as  b ind ing .

7. That Exhibi t  A is the newsletter The Business ldeek; Exhibi t  B,

Nucleonics \{eek; Exhibi t  C, } ' l lN Rul let in;  Exhibi t  D, Career Educat ion Ngws

Exhibi t  E, Keystone News Bul let in;  Exhibi t  F, Washington Report  on long

Term Care; Exhibi t  G, Washington Report  on Medicine & Drugs; Exhibi t  H,

Washingt.on Drug & Device Letter;  Exhibi t  I ,  Platt 's Oi lgram News Servicel

Exh ib i t  J ,  P laL t ' s  0 i lg ram Pr ice  Serv ice ;  Exh ib i t  K ,  E lec t r i ca l  Week;  and

Exh ib i t  L ,  Meta ls  Week.

B. That an examinat ion of the representat ive newsletters under quest ion

herein as to l iabi l i ty for Sales and Use Tax reveals that they const i tute

f inancial  news and other information of an informative nature given to pr ivate

subscribers within this State, presumably to that sector of the general  publ ic

interested in such news and information for their  investment or business purposes

CONCIUSIONS OF IAW

tax

That  sec t ion  1115(a) (5 )  p rov ides  fo r  exempt ion  f rom the  sa les  and use

t tnewspapers  and per iod ica ls t t .

That by the st ipulat ion of facts entered herein, i t  has been establ ished

that pet i t ioner 's newsletters in quest ion meet the def ini t ional cr i ter ia of

"per iod ica ls "  w i th in  the  mean ing  o f  sec t ion  1115(a) (5 )  o f  the  Tax  Law.

C.  That  sec t . ion  1105(c) ( f )  p rov ides  fo r  the  impos i t ion  o f  tax  on  the

service of furnishing information by pr inted, mimeographed or mult igraphed

A .

fo r

B .

maLter



D. That pet. i t ioner 's newsletters are not the type of information services

in tended to  be  taxed by  sec t ion  1105(c) ( t ) .  That  pub l i ca t ions  wh ich  the  Sta te

?ax Commission has held taxable as information servj-ces include credit  reports,

mu l t ip le  l i s t ing  repor ts  and mai l ing  l i s ts .  (see :  Auburn  Cred i t  Bureau,  Inc . ,

S ta te  Tax  Commiss ion ,  October  9 ,  L9791 '  Rensse lesar  County  Board  o f  Rea l to rs ,

Inc . ,  S ta te  Tax  Commiss ion ,  Apr i l  23 ,  1976;  A lan  Drey  Company,  Inc .  v .  S ta te

Tax Commiss ion ,  67  A.D.2d 1055) .  That  pe t i t ioner 's  pub l i ca t ions  are  more  ak in

to popular magazines such as Business l , ieek and Forbes.

E.  That  accord ing ly ,  the  news le t te rs  o f  pe t i t ioner  a re  exempt  per iod ica ls

w i th in  the  mean ing  o f  sec t ion  1115(a) (5 ) ,  and fu r ther ,  no t  sub jec t  to  tax  as

' r in fo rmat ion  serv ices"  w i th in  the  mean ing  o f  sec t ion  1105(c) ( t )  o f  the  Tax  Law.

That the def ic iency assessed by the Audit .  Divis ion in the determinat ion,

amount ing  to  $79,426.45  is  cance l led .

F. That the Not ice of Determinat ion and Demand for Payment of Sales and

u s e  T a x e s  D u e  i s  h e r e b y  a d j u s t e d  t o  9 2 1 5 , 3 3 2 . 3 0  ( 9 2 9 4 , 7 5 8 . 7 5  -  9 7 9 , 4 2 6 . 4 5 )  w i r h

simple interest added thereon from the appl icable dates when the tax was due,

to  the  da te  o f  reassessment .  Except  as  so  gran ted ,  the  pe t i t ion  o f

McGraw-Hi1 l ,  Inc .  i s  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

APR 3 O lgBZ
STATE TAX COMMISS]ON

ISSIONER


