
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

McCarthy's Tavern

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  1 2 /  L / 7  4 - L 1 /  3 0  / 7 7  .

AFFIDAVIT OF MAITING

St.ate of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August,  L982, he served the within not ice of Decision by
cert i f ied mai l  upon McCarthyrs Tavern, the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

McCar thy 's  Tavern
c/o Edward J. McCarthy
1010 E igh th  Ave.
Watervl iet ,  M 72789

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
herein and that the
of  the  pe t i t ioner .

Sworn to before me
4th day of August,

further says
address set

this
7982

that the said
forth on said

is the pet i t ioner
the last known address
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Use Tax
the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of August,  1.982, he served the within not ice of Decision by
cert i f ied mai l  upon David T. Garvey the representat ive of the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

David T. Garvey
29 Second St .
Troy ,  NY 12180

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and custody of
the United StaLes Postal  Service within the State of New York.

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

of the representat ivg_of the pet i t ioner.

the representat ive
said wrapper is the

Sworn to before me this
4 th  day  o f  August ,  1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 4, 1982

McCarthy's Tavern
c/o Edward J. McCarthy
1010 Eighth Ave.
l{atervliet, W 72789

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in
the Suprerne Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
David T. Garvey
29 Second St .
Troy ,  NY 12180
Taxing Bureau' s Representat ive



STATE OF MW YORK

STATE TAX COMMISSION

In the Matter of the Petit.ion

o f

MCCART}IY'S TAVERN

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art icles 28 and
29 of" the Tax law for t.he Period December 1.
1974 through November 30, I9l l .

DECISION

Petit ioner, McCarthv's Tavern, c/o Edward J. McCarthy, 1010 Eight Avenue,

Watervl iet, New York 12189, f i led a petiLion for revision of a determination or

for refund of sales and use taxes under Articles 28 and 29 af. the Tax Law for

the period December 1, 7974 through November 30, 7977 (File Nos. 22444 and

22445).

A small claims hearing was held before James Hoefer, Hearing 0ff icer, at

the off ices of the State Tax Commission, Building 9, State Campus, Albany, New

York,  on October  27,  1981,  at  9 :15 A.M.  Pet i t ioner  appeared by Gray & Garvey

(David T. Garvey, Esq. of counsel). The Audit. Division appeared by Ralph J.

Vecch io ,  Esq .  (Har ry  Kad ish ,  E rq . ,  o f  counse l ) .

ISSUE

Whether mark-ups computed

proper ly  re f lected pet i t ioner ts

on audit and applied

sales and resultant

TINDINGS OF FACT

to pet i t ioner 's  purchases

sales tax l iab i l i tv .

1. Petit ioner, McCarthyrs Tavern, f i led New York State and Local Sales

and Use Tax Returns for the period December I,  1974 through November 30, 7977.

Gross sales and taxable sales reported on said returns were identical and

totaled $641900.00. The sales reported on said return$ were in equal one
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hundred dollar increments and ranged from a low of $5,000.00 to a high of

$5 ,700 .00 .

2. 0n March 20, 1978, the Audit Division issued a Notice of Determination

and Demand for Payment of Sales and Use Taxes Due against McCarthy's Tavern for

the period December 1, 1974 through February 28r 7975, assessing $871.2h in

tax, plus penalt ies and interest. A second Notice of Determination and Demand

for Payment of Sales and Use Taxes Due was issued against McCarthyts Tatrern on

June 12, t978, assessing addit ional tax due of i171629.38, plus simple i ,nterest.

The notice dated June 12, 7978 covered the period March 1, 1975 through November 30,

1977,  inc lus ive.

3. Both of the aforementioned notices were premised on a f ield audit

conducted by the Audit Division. The auditor f irst conpared reported taxable

sales to cash receipts per the vendor's journal. The receipts per the journal

exceeded reported sales by approxirnately $87 ,447 .00. Petit ioner does not

contest that addit ional sales tax is due on said $87 ,447.00 understatemBnt nor

does he contest addit ional use tax of $123.20 on the purchase of f ixturps and

equipment.

4. fn order to verify the accuracy of the receipts shown in the journal,

the auditor, using the month of December, 1977 as a test period, computed

petit ionerrs mark-ups for l iquor and wine (342%), beer (I67"D and food (estimated

at 50%). The respective mark-ups were applied to purchases to arrive at an

audited taxable sales f igure of $241 ,720.3L. The mark-ups determined by the

Audit Division for l iquor and beer were computed using petit ionerrs sta;t.ed

sell ing prices and serving size per drink (a one ounce serving size was used

for l iquor sales). A 15 percent al lowance for spi l lage was taken into consider-

ation when computing the mark-ups for liquor and wine and draft beer.
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5. At the hearing held herein petit ioner argued that the mark-ups for

I iquor and beer, as computed by the Audit Division, were inf lated in that the

sell ing prices used by the auditor were too high, and that the serving size of

I iquor drinks was approximately one and one-half ounces and not one ounce.

Petit ioner did not have cash register tapes to support the al ledged lower

sell ing prices nor was any credible evidence presented to show that a one and

one-half serving size was used for l iquor drinks.

6. Petit ioner also argued that food purchases should be reduced by

$15'600.00 for  food wi thdrawn for  personal  consumpt ion ($tOO.00 per  week

mul t ip l ied by 156 weeks) .  Pet i t ioner ts  books and records d id not  re f lect

adjustments for food withdrawn for personal use nor did Federal income tax

returns show adjustments for personal consunption of food. ft  was also estimated

by petit ioner that during the audit period $8,500.00 of beer, l iquor and food

purchases were sold at cost to fr iends and relatives. No credible evidence was

produced to support the existence or dollar amount of accommodation sales.

7. Taxable sales reported on the sales tax returns were less than the

amounts shown in the cash receipts journal due to petit ioner's belief that

taxable sales were to be reported on a net basis after subtracting out expenses.

8. The auditor testi f ied that the Notice of Determination and Demand for

Paynrent of Sales and Use Taxes Due dated March 20, 7978, for the period ending

February 28, L975, was issued because the statute of l imitations for assessnenL

was about to expire and a consent extending the statute was not granted by

petit ioner. For this reason penalty and interest were assessed on said notice.

The auditor further testi f ied that in her opinion penalty and interest in

excess of the minimum statutory rate should be cancelled.
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coNctusloNs 0F IAI^J

A. That the audit performed by the Audit Division was proper and in

accordance with section 1138(a) of the Tax Law. That petit ioner has fai led to

produce any credible documentary or other evidence to refute or impugn the

findings of the Audit Division.

B. That petit ioner has acted in good faith, therefore, the penalt ies and

interest in excess of the minimum statutory rate as assessed in the notice

dated March 20,  1978 are cancel led.

C. That the petit ion of McCarthy's Tavern is granted to the extent

ind icated in  Conclus ion of  lawt tBt t ,  supra,  and that ,  except  as so granted,  the

pet i t ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York

AUG O 4 1982

ICTI

STATE TAX COMMISSION


