
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

AIbert
d lb la  C larence

of the Pet i t ion
o f
H .  M a s t
Pride Greenhouse MFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax law for Lhe Period
3/1 /7s -B /31 / te .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 2nd day of June, 1982, he served the within not ice of Decision by cert i f ied
mai l  upon Albert  H. Mast,  d, /b/a Clarence Pride Greenhouse the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

A lber t  H .  Mast
d/b/a Clarence Pride Greenhouse
5445 Sat t  Rd.
Clarence, NY 14031

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says that
herein and that the address set forth
o f  the  pe t i t ioner .

Sworn to before me this
2nd day  o f  June,  1982.

address is the pet i t ioner
wrappe is the last known address

the said
on sa id



STATE OF NEW YORK
STATE TAX COUMISSION

In the Matter of the Pet i t ion
o f

A lber t  H .  Mast
d/b/a Clarence Pride Greenhouse

for Redetermi.nat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax f ,aw for the
Per iod  311/75-8 /31 /78

That deponent
of the pet i t ioner
last known address

further says that the said addressee is
herein and that the address set forth on

of the representaLive of the pet l t ioner.

Sworn to before me this
2nd day of June, L982.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion a:nd Finance, over 18 years of age, and that on
the 2nd day of June, 1982, he served the within not ice of Decision by cert i f ied
mai l  upon Fred Friedman the representat ive of the pet i t ioner in the within
proceeding, bV enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Fred Friedrnan
Friedman & Friedman
74 Main  St .
Akron, NY 14001

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusive care and custody of
the United States Postal  Service within the State of New York.

AFFIDAVIT OF MAILING

the representative
said wrapper is the



STATE OF NEW YORK
STATE TAX COMMI5SION

ALBANY,  NEW YORK 12227

June 2, 1982

Albert H. Mast
d/b/a Clarence Pride Greenhouse
5445 Salt Rd.
C1arence,  NY 14031

Dear Mr.  Mast :

Please take notice of the Decis: ion of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be comnenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 1.2227
Phone if (518) 457-2070

Very t,ruly yours,

STATE TAX COI'IMISSION

c c : Petit ioner' s Representative
Fred Friedman
Sriednan & Friedman
74 Main St .
Akron, NY 14001
Taxing Bureau's Representative



STATE 0F NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ALBERT H. MAST
dlb/a CIARENCE PRIDE GREENHOUSE

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax Law for the Period March 1, 1975
through August  31 ,  7978.

DECISION

Pet i t ioner ,  A lber t  H .  Mast  d /b /a  C larence Pr ide  Greenhouse,  5445 Sa l t  Rd. ,

C la rence,  New York  14031,  f i led  a  pe t i t ion  fo r  rev is ion  o f  a  de terminat ion  or

for refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law for

the  per iod  March  1 ,  1975 th rough August  31 ,  1978.  (F i te  uo .  27862)

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,

the off ices of the State Tax Commission, 65 Court  Street,  Buffalo,  New York,

September  23 ,  1981 a t  9 :15  A.M.  Pet i t ioner  appeared by  Fred  Fr iedman,  Esq.

The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (patr ic ia Brumbaugh,

E s q .  ,  o f  c o u n s e l ) .

ISSUES

at

on

I.  Whether mater ials purchased by pet i t ioner

o f  a  "Harves ta1 l "  g ra in  b in  a re  sub jec t  to  sa les  or

I I .  Whether pet i t . ioner is ent i t led to a credit

paid on electr ic i ty used to operate fans in a grain

FINDINGS OF FACT

and used in the construct ion

use tax .

or refund for sales tax

b i n .

1 .  Pet i t ioner

greenhouse, as wel l

f e e d .

,  A lber t  H ,  Mast  d /b la  C larence Pr ide  Greenhouse,  opera ted

as a 11200 acre farm on which he grows corn for sale as



- 2 -

2. On September 20r 7979, as the result  of  an audit ,  the Audit  Divis ion

issued a Not ice of Determinat ion and Demand for Payment of Sales and Use Taxes

Due against pet i t ioner covering the period March 1, 1975 through August 31,

1978 fo r  taxes  due o f  $2 ,956.85 ,  p rus  pena l ty  and in te res t  o f  $3rL9L.24 ,  fo r  a

t o t a l  o f  $ 6 , 1 4 8 . 0 9  a s  f o l l o w s :

Period Ending

2 -29 -76
s -31 -76
8-3  1 -76

1  1  -30 -76
2 -28 -77
5 -31 -77
8 -3 r -77

1  1  -30 -  77
2-28-78
5-3  1  -78
8 -31  -  7B

Tax Due

(120 .33)
$  s83 .63

( 1 3 7 . 1 2 )
( re2 .e7)
(s6s .74)
(42e .76)
(473 .  os )

4 , r04 .87
1  ,0gB .93
(64s.02)
(266.se)

Penalty Due

-0 -
$  14s  . 91

-0 -
-0 -
-0-
-0 -
-0-

L ,026 .22
24 r .76
-0 -
-0 -

Interest Due

$  3s .80
227 .62

34 .97
45 .11

720.22
82 .T9
80.42

862.02
197 .  B1
68 .53
22 .66

The above not ice improperly asserts interest due from pet i t ioner in

those periods in which the audit  disclosed tax credits.  Pet i t ioner is ent i t led

Lo credit  for interest appl icabre to the sales tax paid erroneousry.

3. Pet i t ioner execuLed consents extending the period of l imitat ion for

assessment  o f  sa les  and use taxes  fo r  the  per iod  a t  i ssue,  to  December  20 ,

1 9 7 9 .

4. The audit  conducted by the Audit  Divis ion disclosed that pet i t ioner

fai led to pay a sales or use tax on purchases of tangible personal property

used in the construct ion of three "Harvestal l"  grain bins which resulted in

taxes  due o f  $7 ,102.55 .  Pet i t ioner  was g iven c red i t  o f  $4 ,745.70  fo r  sa les  tax

paid on electr ic i ty,  gas and diesel fuel  used direct ly and exclusively in his

fa rming  opera t ions ,  leav ing  add i t ionar  taxes  due o f  $2 ,956.85 .  The Aud i t

D iv is ion  d id  no t  a l low a  c red i t  o f  $231.04  represent ing  tha t  por t ion  o f  sa les

Lax  pa id  on  e lec t r i c i t y  used to  opera te  fans  in  the  gra in  b ins .
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5. During the period at issue, pet i t ioner purchased mater ials for three

'rHarvestal l"  grain bins. The grain bins were erected by pet i t ioner and bolted

to a concrete foundat ion. A t 'Harvestal l i l  grain bin is constructed of

corrugated galvanized steel panels which when completed is approximately 45

feet high and 48 feet in diameter.

6. The ' tHarvestal l "  processes the corn from f ield condit ion when

harvested into a salable condit ion by decreasing the moisture content in the

corn. This drying process consisLs of c irculat ing air  by fans through the

grain bin for two to three months. The air  is sometimes heated by infrared

l igh ts  to  has ten  the  process .

7 .  Pet i t ioner  a rgued tha t  the  gra in  b ins  a re  no t  assessed fo r  rear

property tax purposes nor are they subject to a mortgage l ien. On that basis

pet i t ioner concluded that the grain bins when erected, remain tangible personal

property and that such tangible personal property is used direct ly and predomi-

nant ly in the product ion of corn for sale and therefore exempt from tax by

v i r t u e  o f  s e c t i o n  1 1 1 5 ( a ) ( 6 )  o f  t h e  T a x  L a w .

8 .  Reasonab le  cause ex is ted  fo r  pe t i t ioner 's  fa i lu re  to  pay  the  taxes  a t

i s s u e .

CONCIUSIONS OF IAhT

A.  That .  sec t ion  1115(a) (6 )  o f  the  Tax  Law prov ides  in  par t ,  an  exempt ion

f rom sa les  and use tax  fo r  " I t ]ang ib le  persona l  p roper ty ,

except property incorporated in a bui lding or structure (emphasis added).  .  .  ,

for use or consumption direct ly and predominant ly in the product ion for sale of

tang ib le  persona l  p roper ty  by  fa rming . . . " .

B. That a rrHarvestal l"  grain bin when erected, const i tutes a "bui lding or

structure" within the meaning and intent of  sect ion 1115(a)(6) of the Tax Law;
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that pet i t ioner purchased tangible personal property which was incorporated in

a structure and therefore, said purchases are not exempt from the taxes imposed

under  sec t ions  1105(a)  and 1110 o f  the  Tax  law.

That  a s tatute or  regulat ion author iz ing an exempt ion

str ic t ly  construed against  the taxpayer (Mat ter  of  Grace

f rom taxat ion is to

v. New York Statebe

Tax Commiss ion ,  37  NY 2d 193)

C. That the electr ic i ty used to operate the fans for the drying process

referred to in Finding of Fact 116r '  is consumed directJ-y and exclusively in the

product ion of tangible personal property for sale and thus is exempt from tax

pursuant  to  sec t ion  1115(c)  o f  the  Tax  Law.  Accord ing ly ,  pe t i t ioner  i s  en t i t led

to  c red i t  o r  re fund o f  5231.04 .

D. That the penalty is cancel led and interest shal l  be computed at the

minimum statutorv rate.

E. That the pet i t ion of Albert  H. Mast dlb/a Clarence Pride Greenhouse is

granted to the extent indicat.ed in Conclusions of Law "C" and'rDrr l  that the

Audit  Divis ion is hereby directed to modify the Not ice of Determinat ion and

Demand for Paynent of Sa1es and Use Taxes Due issued SepLember 20, 1979 to

conform with said conclusions as wel l  as correct the interest computat ions

noted in Finding of Fact "2"1 and that,  except as so granted, the pet i t ion is

in  a l l  o ther  respec ts  den ied .

DATED, Albany, New York

J UN 21982
ATE TAX COMMISSION

ISSIONER


