
STATE OF MI,J YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Madel ina Mark
d/b/ a Cup-N-Saucer

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax Law for
L2/1174-61 t4 /77  .

AFFIDAVIT OF MAIIING

Revision
Use Tax

the Period

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of October,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Madel ina Mark, d/b/a Cup-N-Saucer,  the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Madel ina Mark
d/b/ a Cup-N-Saucer
27 Maple Ave.
Hast ings-on-Hudson, NY 10706

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
29th day of October, 1982.

that the said addressee is the petit ioner
forth on said wra is the last known address
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STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Madel ina Mark
dlbla Cup-N-Saucer

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under  Ar t i c le  28  &,29  o f  the  Tax  Law fo r  the
Per iod  12 /  I /7  4 -61  t4 /77  .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 29th day of October,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Joseph l .  Grabowski the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Joseph l .  Grabowski
17 Stanley Ave.
Hast ings-on-Hudson, NY 10706

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
o f  the  pe t i t ioner
last known address

further says that the said addressee
herein and that the address set fort

the representative
said wrapper is the

1 S

on
of the representat ive of the pet i t j n e r .

Sworn to before me this
29 th  day  o f  October ,  1982.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober 29, L982

Madel ina Mark
d/b/ a Cup-N-Saucer
27 Maple Ave.
Hast ings-on-Hudson, NY 10706

Dear  Mrs .  Mark :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1183 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be cormenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner ts  Representa t ive
Joseph L. Grabowski
17 Stanley Ave.
Hast ings-on-Hudson, NY 10706
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

MADEIINA I'TARK
d/b/a CUP-N-SAUCER

for Revision of a Deternination or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Period December 1,
1974 through June 14, 7977.

DECISION

Petit ioner, Madelina Mark d/b/a Cup-N-Saucer, 27 Maple Avenue, Hastings-on-

Hudson, New York 10706, f i led a petit ion for revision of a determination or for

refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the

period December 1, 1974 through June 14, L977 (Fi le No. 25767).

A small claims hearing was held before Arthur Johnson, Hearing Off icer, at

the offices of the State Tax Cornrnission, Two l.iorld Trade Center, New York, New

York, on November 19, 1981, at 9:15 A.M. Petit ioner appeared by Joseph l.

Grabowski. The Audit Division appeared by Ralph J. Vecchio, Esq. (t{ i l l ian Fox,

Esq .  ,  o f  counse l ) .

ISSUE

I.lhether the Audit Divisionrs determination of additional sales taxes due

from petitioner for the period December 1, 1974 through June 14, 1977 vas

correct .

FINDINGS OF FACT

1. Petit ioner, Madelina }Iark d/b/a Cup-N-Saucer, operated a luncheonette

Iocated at 583 Warburton Avenue, Hastings-on-lludson, New York. The business

was sold on June 14, L977.
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2. 0n November 4, 1977, the Audit  Divis ion sent pet i t ioner a quest ionaire

request ing information on the sale of the business as wel l  as purchases and

sales for certain periods. Pet i t ioner completed and returned the quest ionaire.

3. On March 7, 7978, the Audit  Divis ion issued a Not ice of Determinat ion

and Demand for Payment of Sa1es and Use Taxes Due against pet i t ioner covering

the period December 1, L974 t ' l l . rough June 14, 1977 for taxes due of $31366.33,

p lus  pena l ty  and in te res t  o f  $1 ,461,A9,  fo r  a  to ta l  o f  $41827.42 .  The Aud i t

Divis ion accepted the accuracy of gross sales reportedl however,  i t  held that

90  percent  o f  pe t i t ioner 's  g ross  sa les  were  taxab le  based on  a  rev i -ew o f  sa les

tax returns f i led and the above quest ionaire. Pet i t ioner 's sales tax returns

showed that 46.9 percent of gross sales were taxable.

4 .  Th i r ty  (30)  percent  o f  pe t i t ioner 's  to ta l  sa les  were  nontaxab le  sa les

of newspapers and magazi-nes.

5. Pet i t ioner argued that other nontaxable i tems such as baked goods,

pre tze ls  and po ta to  ch ips  represented  an  add i t iona l  10  percent  o f  to ta l  sa les .

Pet i t ioner offered no evidence to establ ish sales of these i tems or the extent

o f  s u c h  s a l e s .

6.  Pet i t ioner  fa i led to establ ish that  reasonable cause exis ted for  the

underpa5rment  of  sa les taxes.

CONCIUSIONS OF LAW

A. That  the Audi t  Di -v is ionrs determinat ion of  addi t ional  taxable sales

based on a taxable sales rat io  of  90 percent  was erroneous;  that  the Audi t

Div is ion d id not  g ive adequate considerat ion to nontaxable sales of  newspapers

and magazines as indicated in  F inding of  Fact  "4" .  Accordingly ,  the addi t ional

taxable sales determined on audi t  are reduced to 70 percent  of  gross sales

repor ted .
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B. That pet i t ioner fai led to sustain the burden of proof required by

sec t ion  1132(c)  o f  the  Tax  Law tha t  i t s  sa les ,  o ther  than o f  ne l l t spapers  and

magazines, r4/ere not taxable.

C. That the pet i t ion of Madel ina Mark d/b/a Cup-N-Saucer is granted to

the extent indicated in Conclusion of Law t 'A":  thal  the Audit  Divis ion is

hereby directed t .o modify the Not ice

Sales and Use Taxes Due issued March

the pet i t ion is in al l  other respects

DATED: Albany, New York

i'T ': i lg8e

of Determinat ion and Demand for Payment of

7 ,  1978;  and tha t ,  excepL as  so  gran ted ,

den ied .

STATE TAX COMMISSION


