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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Mad ison Tax i  o f  Buf fa lo ,
Charles & Joseph Iontana, Individual ly

for Redeterminat ion of a Def ic iency or
a Determinat ion or a Refund of Sales &
Art ic le 28 & 29 of Lhe Tax law for the
-  8 /3 r /77 .

f n c .
&  as  0 f f i cers

a  Rev is ion  o f
Use Tax under
P e r i o d  2 / 1 / 7 6

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 16th day of July,  L982, he served the within not ice of Decision by
cert i f ied mai l  upon Madison Taxi of  Buffalo,  Inc. ,  Charles & Joseph Montana,
Individual ly & as 0ff icers the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid r l rrapper addressed
a s  f o l l o w s :

Madison Taxi of  Buffalo,
Charles & Joseph Montana
4430 N.  Ba i ley  Ave.
Buffalo, NY 14226

f n c .
,  Individual ly & as Off icers

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That. deponent further says
herein and that the address sel
o f  the  pe t i t ioner .

Sr,sorn to before me this
16th day of July,  1982.

that the
forth on

sa id  addres ee is the pet i t ioner
t  known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Mad ison Tax i  o f  Buf fa lo ,  Inc .
Charles & Joseph Mont.ana, Individual ly & as Off icers

for Redeterminat ion of a Def ic iency or a Revision of
a Determinat ion or a Refund of Sales & Use Tax under
Ar t i c le  28  & 29  o f  the  Tax  Law fo r  the  Per iod  2 /1176
-  8 / 3 7 1 7 7 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 16th day of July,  1982, he served the within not ice of Decision by
cert i f ied mai l  upon Victor T. Fuzak the represenLat ive of the pet i t ioner in the
within proceedinS, bY enclosing a Lrue copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

V ic to r  T .  Fuzak
Hodgson,  Ross ,  Andrews,
1 8 0 0 O n e M & T P L a z a
Buf fa lo ,  NY 14203

I{oods & Goodyear

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponenL further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set fortb on said wrapper is the
last known address of the representat ive of the pet i t i6ner.

Sworn to before me this
16th day of July,  1982.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Ye l low Cab Co.  o f  Greater  Buf fa lo ,  fnc .
Charles & Joseph Montana, Individual ly & as Off icers

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 16th day of July,  1982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Ye l low Cab Co.  o f  Greater  Buf fa lo ,  Inc . ,  Char les  &  Joseph
Montana, Individual ly & as Off icers the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

for Redeterminat ion of a Def ic iency or
a Determinat ion or a Refund of Sales &
Art ic le 28 & 29 of the Tax Law for the
-  8131177  .

AFFIDAVIT OF MAITING

a Rev is ion  o f
Use Tax under
Per iod  2 /1 /76

Buf fa lo ,  Inc .
Individual lv & as Off icers

that the said addressee is the pet i t ioner
forth on said wrappdr is the last known address

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

Ye l low Cab Co.  o f  Greater
Charles & Joseph Montana,
4430 N.  Ba i ley  Ave.
Buffalo, NY 14226

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn t.o before me this
16 th  day  o f  Ju ly ,  !982.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet iLion
o f

Ye l low Cab Co.  o f  Greater  Buf fa lo ,  Inc .
Charles & Joseph Montana, Individual ly & as Off icers

for RedeLerminat ion of a Def ic iency or
a Determinat ion or a Refund of Sales &
Art ic le 28 &, 29 of the Tax Law for the
-  B l 3 L / 7 7 .

a  Rev is ion  o f
Use Tax under
P e r i o d  2 1 1 / 7 6

AT'FIDAVIT OF MAIIING

the representat ive
said wrapper is the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 16th day of July,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Victor T. Fuzak the representat ive of the pet i t ioner in Lhe
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

V ic to r  T .  Fuzak
Hodgson,  Ross ,  Andrews,  Woods & Goodyear
1 8 0 0 O n e M & T P l a z a
Buf fa lo ,  NY 14203

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
o f  the  pe t i t ioner
Iast known address

further says t .hat the said addressee is
herein and that the address set forth on

Sworn to before me this
16 th  day  o f  Ju ly ,  1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 16,  1982

Madison Tax i  o f  Buf fa lo ,  Inc .
Charles & Joseph Montana, Individual ly & as Off icers
4430 N.  Ba i ley  Ave.
Buffalo, NY 14226

Gentlemen:

P lease take  no t . i ce  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York t2227
Phone i /  (518)  457-2A7A

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
V ic to r  T .  Fuzak
Hodgson,  Ross ,  Andrews,  Woods & Goodyear
1 8 0 0 O n e M & T P l a z a
Buf fa lo ,  NY 14203
Taxing Bureau' s Representat ive



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  16,  1982

Yel low Cab Co.  o f  Greater  Buf fa lo ,  fnc .
Charles & Joseph Montana, Individual ly & as 0ff icers
4430 N.  Ba i ley  Ave.
Buf fa lo ,  NY 74226

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
PursuanL t .o sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  Lo
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t . igat. ion Unit
Albany, New York 12227
Phone # (518) 457-2A70

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
V ic to r  T .  Fuzak
Hodgson,  Ross ,  Andrews,  Woods & Goodyear
1 8 0 0 O n e M & T P I a z a
Buffalo, NY 14203
Taxing Bureau's Representat ive



STATE OF NEhI YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

MADISON TAXI 0F BIIFFAIO, INC. and
CHARTES AND JOSEPH MONTANA, INDIVIDUATIY

AND AS OFFICBRS

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax Law for the Periods Ended February
28,  1976 th rough August  31 ,  1977.

DECISION

In the Matter of the Pet i t ion

o f

YEIIOW CAB CO. 0F GREATER BIIFFAIO, INC. and
CHARLES AND JOSEPH MONTANA. INDIVIDUALIY

AND AS OFFICERS

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 atrLd
29 of the Tax traw for the Periods Ended
February 28, 7976 through August 31, 1977.

Pet i t ' i oners ,  Mad ison Tax i  o f  Buf fa lo ,  Inc . ,  and Char les  and Joseph Montana,

individual ly and as off icers, 4430 North Bai ley Avenue, Buffalo,  New York

14226, f i led a pet i t ion for revision of a determinat ion or for a refund of

sales and use taxes under Art ic les 28 and 29 of the Tax Law for the periods

ended February 28, 1976 through Augusr 31, 7977 (Fi le No. 21336).

Pet iL ioners ,  Ye l low Cab Co.  o f  Greater  Buf fa lo ,  Inc . ,  and Char les  and

Joseph Montana, individual ly and as off icers, 4430 North Bai ley Avenue, Buffalo,

New York 14226, f i led a pet i t ion for revision of a detenninat ion or for refund

of sales and use taxes under Art ic les 28 and 29 of the Tax law for the periods

ended February  28 ,  7976 Lhrough Augusr  31 ,  rg77 (F i re  No.  2133B) .



A consol idated formal

Of f i cer ,  a t  the  o f f i ces  o f

Court  Street,  Buffalo,  New

conclusion on JuIy 8, 1981

Andrews, Woods & Goodyear,

Audit Division appeared by

of  counse l ) .

I .  Whether pet i t ioners

tax col lected, 82 percent of

miscel laneous and other".

I I .  Whether the purchase

Co.  o f  Greater  Buf fa lo ,  Inc . ,

as such, not subject to sales
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hearing was held before Doris E. Steinhardt,  Hearing

the State Tax Comnission, State Off ice Bui lding, 65

York ,  on  Ju ly  7 ,  1981 a t  1 :45  P.M.  and cont inued to

a t  1 :15  P.M.  Pet i t . ioners  appeared by  Hodgson,  Russ ,

Esqs .  (Rober t  B .  Conk l in ,  Esq. ,  o f  counse l ) .  The

Ralph  J .  Vecch io ,  Esg.  (Pat r i c ia  L .  Brumbaugh,  Esq. ,

ISST]ES

properly remit ted to

the 7 percent charge

the Audit  Divis ion, as sales

to taxicab lessees for " tax,

of telephone equipment by

vtas a purchase for resale

tax .

tr'INDINGS OF FACT

peti t ioner,  Yel low Cab

to lessee-dr ivers, and

1. On December 9, 1917, the Audit  Divis ion issued to pet i t ioners, Madison

Taxi of  Buffalo,  fnc. ("Madison Taxi ' r )  and Charles and Joseph Montana, individual ly

and as off icers of Madison Taxi,  a Not ice of Determinat ion and Demand for

Payment of Sa1es and Use Taxes Due for the periods ended February 28, 1976

through August 31, 1977, plus penalt ies and interest,  scheduled as fol lows:

PERIOD ENDED TAX PENATTY & INTEREST TOTAf,

2128/76
s /31 /76
8/31 /76

r1 /30 /76
2/28/77
s /31 /77
8/31177

$  s95 .14
11407  .70

897  .05
974 .57
844.68
820 .39
583 .40

T6,r2L93

$  273 .76
s63 .08
305 .00
272 .88
185  .83
t31.26
58 .34

Fl Jeo:i5

$  868 .e0
L ,974 .78
L ,202 .05
r , 247  . 45
1  ,030  .5  1

951 .55
64 t . 74

57'9T3.d5
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2. On December 9, L977, the Audit  Divis ion issued to pet i t ioners, Yel low

Cab Co. of Greater Buffalo,  Inc. ("Yel low Cab") and Charles and Joseph Montana,

individual ly and as off icers of Yel low Cab, a Not ice of Determinat ion and

Demand for Palmrent of Sales and Use Taxes Due for the periods ended February

28, 1975 through August 31, 1977, plus penalt ies and interest,  scheduled as

fo l lows:

PERIOD ENDED TAX PENATTY & INTEREST TOTAL

2128/76
s /31 /76
8 l3r /76

r r /30176
2/28/77
s /3r /77
8/3r /77

$  1 ,707 .27
2 ,924 .88
3 ,  1  16 .  18
3 ,  170 .  15
2 ,815 .81
3 ,2 r4 .25
3 ,  146 .35

$20  ,a94 .89

$  78s .34
1  ,  169  . 95
1  ,059  .50

887 .64
619.48
574.28
374.64

Filgso:85

$  2 ,492 .67
4 ,094 .83
4 , t 75 .68
4 ,057 .79
3 ,435 .29
3 ,728 .53
3 .460 .9 .9

$25,445.72

3. Madison Taxi is the whol ly-owned subsidiary of Yet low Cab. Both

pet i t ioners are f leet taxicab operators. During the period under considerat ion,

pet i t ioners operated 159 l icensed taxis,  at  a f ixed rate of fare, in Buffalo,

New York and also serviced the surrounding communities of Kenmore, Cheektowaga,

Tonawanda and North Tonawanda. Petitioners employ approximaLeLy 22 individuals

as mechanics, dispatchers and off ice personnel.

4.  Madison Taxi and Yel low Cab each bear the cost of  registrat ion and

insurance for the vehicles they own. In addit ion, pet i t ioners perform al l

necessary repairs and maintenance, including body repair  and paint ing, for

the i r  cabs .

5. Pr ior to January, 1976, pet i t ioners employed taxicab dr ivers and

remunerated them based upon 50 percent of their  gross revenue (fares),  f rom

which were deducted Federal  and State taxes, social  securi ty and a charge for

gasol ine consumed during the part icular dr iver 's operat ion of his cab.
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6. Commencing in January, 7976, pet i t ioners leased their  cabs to taxi

dr ivers in order to avoid the problem of employee pi l ferage of fares, among

other reasons. The lease agreement which the dr ivers execute on a dai ly

basis,  together with the var ious charges, may be summarized as fol lows:

(a) f lat  fee, based upon the number of hours for which the dr iver leases

t h e  v e h i c r e :  $ 1 3 . 0 0  f o r  \ 2  h o u r s ,  $ 1 2 . 0 0  f o r  1 0  h o u r s ,  $ 1 1 . 0 0  f o r  I  h o u r s l

(b )  mi leage charge:  15C per  mi le ,  Monday th rough Fr iday ,  13C per  mi le ,

Saturdays, Sundays and hol idays;

(c) charge for gasol ine used in the cab during the lease period: 55C per

g a l l o n ;

( d ) charge fo r  d ispa tch  serv ice :  50C per  hour .

When the dr iver leases the cab, the vehicle has a tankful  of  gasol ine.

returns the car,  i t  is ref i l led, and he is bi l led the per gal lon charge

u s e d .

l{hen he

for  fuel

The dr iver is charged an addit ional f lat  fee and an addit ional amount

for dispatch service i f  he keeps the cab out for longer than the t ime for which

he contracted.

AII  of  the above amounts are added to arr i -ve at a subtotal ,  upon which

7 percent " tax, miscel laneous and other" is calculated. The lease agreement

form in use early in the audit  per iod contained the pr inted word "tax" and the

handwri t ten words "miscel laneous and other",  3t  which l ine the computat ion was

done. Beginning in the middle or lat ter part  of  7976, as the older forms ran

out '  pet i t ioners began use of a smal ler form which contained the pr inted words

"tax, miscel laneous and other",  at  which l ine the 7 percent computat ion l ras

done.
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A two dol lar per day charge is next made for col l is ion insurance.

Final ly,  authorized charges, that is,  charges to customer accounts

approved by Madison Taxi or Yel low Cab pr ior to the start  of  the part icular

tr ip '  are subtracted. General ly,  the authot ized charges to customer accounts

exceed the total  amount due pet i t ioners from the dr iver under the lease.

7. The 7 percent " tax, miscel laneous and other" computed on the lease

agreement and col lect.ed from lessee-dr ivers was subsequent ly div ided by pet i-

t ioners into two port ions: 82 percent was reported and remit ted to the Audit

Divis ion as sales taxes upon the lease agreement;  and 18 percent was retained

by pet i t ioners and entered upon the corporate books as income. The breakdown

was based on  pe t i t ioners '  unders tand ing  o f  fo rmer  20  NYCRR 525.1(b) ,  now 20

NYCRR 530.4(b) .  Pet i t ioners '  p res ident ,  Mr .  Char les  Montana,  a t tended a

statewide meeting of taxicab owners and operators at which said sales tax

regulat ion was discussed. After the meeting, pet i t ioners'  employees began to

wri te on the older lease agreements the words t tmiscel laneous and othert t  af ter

the pr inted word "tax";  pet i t ioners thereafter ordered new forms, which contained

the  pr in ted  words  I ' tax ,  m isce l laneous and o ther " .  I t  was ,  and is ,  pe t i t ioners r

posit ion that insofar as they pay a1l registrat ion fees and insurance charges

upon the vehicles they own, sales tax may be computed and col lected on 82

percent of the total  lease charge to dr ivers.

8. Each pet i t ioner maintains separate telephone number l ist ings in

director ies and in advert isements. A customer who prefers Madison Taxi over

Yel low Cab (or vice versa) can place a cal l  to that company. A switchboard

operat ion is Iocated at pet i t ioners |  4430 North Bai ley Avenue off ice to receive

customer requests for taxis.  In addit ion, pet i t ioners maintain approximately

120 te lephone ex tens ions  a t  hosp i ta ls ,  c l in ics ,  med ica l  o f f i ces ,  res taurants ,



- 6 -

hotels,  t ransportat ion terminals and off ice and apartment bui ldings, which

extensions enable customers to make free cal ls to pet i t ionersr switchboard for

taxi  service. Approximately 98 percent of pet i t ionersr business is generated

by customer phone cal ls;  only 2 percent is the resulL of customerst hai l ing

cabs on the street or at  taxi  stands.

9. An incoming customer cal l  is received by the intake operator at the

switchboard and is then given to the t$/o-way radio operator,  who is seated next

to the switchboard. Drivers communicate with the operator via two-way radio to

apprise him of their  locat ion and avai labi l i ty.  The radio operator,  thereby

apprised of taxi  avai labi l i ty,  contacts the dr iver nearest the customer's

locat ion. The actual route of the message from radio operator to dr iver is

from the radio console in pet i t ioners'  of f ice via telephone l ine (radio t ie

l ine) to a radio tower, which transmits the signal to the cab. (The two-way

radio does not provide car-to-car communicat ion. )

10. The dispatch service described above must be specif ical ly requested by

the lessee-dr iver upon execut ing the rental  agreement:  he must check a box on

the form request ing the service and sign his name beneath the request.  I f  a

dr iver has a pre-arranged tr ip scheduled for a part icular day and does not need

dispatch service, he wi l l  nei ther request nor be charged for such service.

11 .  As  s ta ted  in  F ind ing  o f  Fac t  t '6 " ,  pe t i t ioners  computed a  7  percent

" tax ,  misce l laneous and o ther r rcharge on  a  subto ta l  wh ich  inc ludes  the  fee  fo r

dispatch service, thereby charging and col lect ing sales tax on such service.

12. Pet i t ioners did not pay sales taxes to the telephone company on their

equipment charges for the direct l ines ( l inking the on-premises, f ree extensions

to the switchboard) and the switchboard. I t  was, and is,  pet i t ioners'  posi t ion

that they purchase said hardware for resale to lessee-dr ivers in the form of
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dispatch services; and that i f  they did not operate such dispatch service, they

would have no need for the telephone l ines. Regarding these hardware expenses,

Mr. Charles Montana stated that. based upon conversations with telephone company

representat ives during the period March through May, I976, a resale cert i f icate

was given to the telephone company for these equipment charges and consequently

no sales tax was paid thereon.

CONCIUSIONS OF tAW

A, That pet i t ioners'  rental  of  taxicabs to lessee-dr ivers on a dai ly

basis const i tuted a taxable transact ion pursuant to sect ion 1105(a) of the

Tax Law and the  de f in i t ion  conta ined in  sec t ion  1101(b) (5 ) .

B .  That  20  NYCRR 530.4(b) ,  e f fec t i ve  September  1 ,  1976,  p rov ides  in

pert inent part :

' r [P]rovided al l  registrat ion fees and al l  insurance charges are paid
by the lessor,  the amount of tax to be col lected on charges for the
rental  or lease of motor vehicles may be computed under art ic le 28 or
pursuant to art ic les 28 and 29 of the Tax Law on 82 percent of the
total  rental  or lease charge, and such urethod of computat ion shal l  be
in l ieu of separately stat ing a charge for these or other non-taxable
i tems, such as vehicle parking ( inctuding any amounts separately
stated on bi l l ings, other than charges for chauffeurs and helpers)."
(The current regulation is substantially identical to former 20 NYCRR
525.1(b) ,  e f fec t i ve  fo r  those per iods  a t  i ssue pr io r  to  Septernber  1 ,
L 9 7 6 . )

However, petitioners did not comply with the terms of the above-quoted

sales tax regulat ion. Pet i t ioners col lected 7 percent on 100 percent of the

rental charge, which included the flat fee and mileage charge and charges for

dispatch servi-ce and fuel.

Pet i t ioners calculated and col lected a 7 percent amount from lessees

as "sales, miscel laneous and otherrr .  Having ut i l ized the sales tax rate

appl icable in the jur isdict ion, pet i t ioners effect ively represented to lessees

that these amounts const i tuted state and loca1 sales taxes. Therefore, al l  of

such amounts should have been paid over to the Audit  Divis ion:
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"Every person required to f i le a return.. .shal l ,  at  the t ime of
fil ing such return, pay to the tax cornmission the total of the
fol lowingt 

* rr  *

"( i i i )  A11 moneys col lected by such person, purportedly as tax
imposed by this art ic le or pursuant to art ic le twenty-nine, with
respecL to any receipt, amusement charge or rent not subject to tax,
and all moneys collected with respect to any receipt, amusement
charge or rent subject to tax, purportedly in accordance with a
schedule prescr ibed by the tax commission but actual ly in excess of
the amount stated in such schedule as the amount to be col lected.t '
S e c t i o n  1 1 3 7 ( a ) .

Furthermore, pet i t ioners retained 18 perceat of the amount col lected

and entered such amounts on the corporations' books as income. By retaining

this port ion, pet i t ioners have effect ively increased the amount of the considerat ion

received for rental of their cabs and have therefore increased the anount of

the  " rece ip t "  fo r  ren ta l ,  as  de f ined by  sec t ion  1101(b) (3 ) .  Th is  fac to r  a lone

renders pet i t ionerst tax computat ion erroneous.

C. That subdivis ion (b) of sect ion 1105 imposes sales tax upon "[ t ]he

receipts from every sale, other than sales for resa1e.. .of  telephony and

telegraphy and telephone and telegraph service of whatever nature except

interstate and international telephony and telegraphy and telephone and telegraph

serv ice .  t t

20 NYCRR 527.2(e) addresses the purchase of ut i l i ty services for

resale and states in relevanL part :

"Purchases of ut i l i ty services by a ut i l i ty for resale as sucb may
be made without.  payment.  of  sales tax.. . .  I ,Jhd-tGTmity seivices
are resold by the purchaser he must col lect the sales tax on the
receipts from his sales as imposed under sect i -on 1105(b) of the Tax
law. "  (Emphasis added. )

Petitionersr leasing of switchboard equipment and other hardware from

the telephone company did not comprise a purchase for resal"e as such within the

language of the statute and regulation.
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D. That penalties and interest in excess of the minimum statutory rate

are  cance l led .

E. That the pet i t ion of Madison Taxi of  Buffalo,  fnc.,  and Charles and

Joseph Montana, individual ly and as off icers, is denied and the not ice of

determinat ion and demand issued December 9, 1977 is sustained, together with

such minimum interest as may be due; and further, the petition of Yellow Cab

Co. of Greater Buffalo,  fnc.,  and Charles and Joseph Montana, individual ly and

as off icers, is denied and the not ice of determinat ion and demand issued

December 9, 1977 is sustained, together with such mininum interest as may be

due.

DATED: Albany, New York

JUL L 6 tvoZ

STATE TAX COMMISSION


