
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

luch Restaurant,  fnc.

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax Law for
P e r i o d  9  /  1 / 7  4 - 8 / 3 1 / t e .

AFFIDAVIT OF MAIIING
Revision

Use Tax
the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 8th day of September, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon luch Restaurant,  Inc.,  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
I^ ' rapper addressed as fol lows:

Luch Restaurant,  fnc.
591 Th i rd  Ave.
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cusLody of
the United States Postal  Service within the State of New York.

That deponenl further says that the
herein and that the address set forth on
of  the  pe t i t ioner .

said addressee is the pet i t ioner
said wrapper the last known address

Sworn to before me this
8th day of September, L982.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

luch Restaurant,  Inc.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  9  / L / 7  4 ' 8 / 3 L / 7 8 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 8th day of September, 7982, he served the within not ice of Decision by
certified mail upon George Ziefert the representative of the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid r .erapper addressed as fol lows:

George Ziefert
Moskowi tz ,  Z ie fe r t  &  Co.
1987 Flatbush Ave.
Brooklyn, NY 11234

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

further says that the said addressee
herein and that the address set forth

of the representat ive of the pet i t i

AFFIDAVIT OF MAIIING

is  the representat ive
on said wrapper is the

That deponent
of the pet i t ioner
Iast known address

Sworn to before me this
8th day of September, 7982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 8, 1982

luch Restaurant,  fnc.
591 Th i rd  Ave.
New York, NY 10016

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NY$ Dept. Taxation and Finance
law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone i /  (StA; 457-2070

Very truly yours,

STATE TAX COMMISS]ON

cc :  Pet i t ioner rs  Representa t . i ve
George Ziefert
Moskowitz,  ZieferL & Co.
1987 Ftatbush Ave.
Brooklyn, NY 11234
Taxing Bureau' s Representat ive



STATE Otr' NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet. i t ion

o f

lucH RESTAURANT, rNC.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax Law for the Period September 1,
7974 Ehrough August 31, 1978.

DECISION

Pet i t ioner ,  Luch Restaurant ,  Inc . ,  591 Th i rd  Avenue,  New York ,  New York

10016, f i led a pet i t ion for revision of a determinat ion or for refund of sales

and use taxes under Art ic les 28 and 29 of the Tax Law for the period September

1, 7974 through August 31, 1978 (Fi le No. 26258).

A  smal l  c la ims hear ing  was he ld  be fore  Judy  M.  C lark ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  August  4 ,  1981,  aL  2245 P.M.  Pet i t ioner  appeared by  George Z ie fe r t ,

CPA.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Ange lo  A .  Scope l l i to ,

E s q . ,  o f  c o u n s e l ) .

ISSTIES

I.  Whether the result  of  a f ie ld audit  performed by the Audit  Divis ion

proper ly  re f lec ted  pe t i t ioner rs  add i t iona l  sa les  and use tax  l iab i l i t y .

I I .  Whether the Not ice of Determinat ion and Demand for Payment of Sales

and Use Taxes Due covering the period September 1, 1974 through February 28,

1978 was t imelv issued within the statuLe of l imitat ions.

FINDINGS OF FACT

1. Under date of December 20, 7978, the Audit  Divis ion issued two not ices

of determination and demand for payment of sales and use taxes due against Luch
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RestauranL, Inc. The f i rst  Not ice covered the period September 1, 1974 through

February  28 ,  1978 and asser ted  tax  due o f  $8 ,989.82 ,  p lus  pena l t ies  and in te res t

o f  $41645.01 ,  fo r  a  to ta l  o f  $13,634.83 .  The second Not ice  covered the  per iod

March  1 ,  1978 th rough August  31 ,  1978 and asser ted  tax  due o f  $1 ,512.90 ,  p lus

p e n a l t i e s  a n d  i n t e r e s t  o f  $ 1 9 9 . 8 9 ,  f o r  a  t o t a l  o f  $ 1 , 7 1 2 . 7 9 .  T h e  n o t i c e s  w e r e

issued as a result  of  an examinat ion of the books and records of the pet i t ioner.

2 .  Pet i t ioner ,  by  s ignature  o f  i t s  p res ident ,  Emi l io  A lonso,  executed

a consent  to  ex tend the  per iod  o f  l im i ta t ion  fo r  assessment  to  December  19 ,  1978.

3 .  0n  aud i t ,  the  Aud i t  D iv is ion  per fo rmed a  mark-up  tes t  on  pe t i t ioner rs

beer and l iquor purchases. I t  appl ied the results of the mark-up test to beer

and l iquor purchases in the audit  per iod to determine pet i t ioner 's beer and

l iquor  sa les .  The Aud i t  D iv is ion  accepted  beer  and l iquor  sa les  as  repor ted

by  pe t i t ioner .

The Audit .  Divis ion was suspicious of food sales made due to the low

volume of food purchases made from Septenber,  7974 through August,  7977 Ln

comparison to the volume of food sales made at the t ime of the audit  in January,

1978.  A lso ,  the  sa la r ies  o f  the  two o f f i cers  o f  $5 ,200.00  each was cons idered

unusual ly low. Therefore, the Audit  Divis ion increased the off icers'  and a

cook 's  sa la r ies  t .o  $15,600.00  per  year  and thereby  computed add i t iona l  taxab le

food sa les  o f  $84 ,067 .00  fo r  the  per iod  September  1 ,  1974 th rough August  31 ,

1977.  The Aud i t  D iv is ion  de termined an  er ro r  raLe o f  55 .23  percent  o f  taxab le

sales reported for that per iod and appl ied the error rate to the sales reported

in  the  aud i t  per iod  to  de termine add i t iona l  t .ax  due o f  $9 ,541.83 .

The Audit  Divis ion conducted an overcol lect ion test using the guest checks

of  August  18 ,  1977 wh ich  d isc losed a  marg in  o f  e r ro r  o f  .6  percent  o f  sa les

tax reported. Pet i t ioner did not maintain guest checks for the ent ire audit
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period. The Audit  Divis ion appl ied the error rate to the adjusted tax due of

$26r818.39  in  the  aud i t  per iod  and de termined tha t  overco l lec t ions  were  made

o f  S 1 6 0 . 8 9  .

Pet i t ioner sustained a f i re in February, 1977. The Audit  Divis ion

es t imated tha t  pe t i t ioner  purchased $10,000.00  in  f i xed  assets  as  the  resu l t

of  needed renovat ions and also determined that no sales tax was paid on such

purchases .  I t  he ld  add i t iona l  tax  due on  f i xed  assets  o f  $800.00 .  The Aud i t

Divis ion did not review expense purchases as they were negl igible.  The Audit

D iv is ion  thereby  de termined the  to ta l  add i t iona l  tax  due o f  $10,502.72 .

4. Pr ior to the issuance of the not ices, the Audit  Divis ion canvassed

pet i t ioner 's food suppl iers.  The responses revealed that the suppl iers only

recent ly began doing business with pet i t ioner and veri f ied the smal l  amount of

cash purchases recorded. The Audit  Divis ion then reviewed pet i t ioner 's f i le

with the State Liquor Authori ty for the months of May, June and July of 7977.

I t  showed l iquor  sa les  repor ted  to  the  Sta te  L iquor  Author i ty  o f  $12,809.00 .

The Audit  Divis ion compared these sales to the l iquor sales reported on sales

and use tax returns f i led of $9 ,609 .00 and determined an error rate of 34.34

percent .  The er ro r  raLe was app l ied  to  g ross  sa les  repor ted  by  pe t i t ioner ,

which the Audit  Divis ion fel t  conf irmed unreported sales of $52 r274.27. The

not. ices, however,  were issued as or iginal ly computed in Finding of Fact i l3rr .

5 .  Emi l io  A lonso,  p res ident  o f  pe t i t ioner  corpora t ion ,  acqu i red  fu l l

interest in the corporat ion on September 15, 1977 .  From that t ime, pet i t ioner

changed i ts operat ion in that.  i t  expanded i ts food sales to include a wider

var ie ty  o f  mea ls .  Pr io r  to  tha t  t ime,  pe t i t ioner ts  food memu was l im i ted  to

smal ler i t .ems such as hamburgers.
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6 .  Pet i t ioner  a rgued tha t  the  low sa la r ies  pa id  to  o f f i cers  r . re re  jus t i f ied

in that the off icers shared an apartment and personal expenses. Addit ional ly,

they each spent approximat.ely 100 hours a week at the business, taking most of

the i r  mea ls  there .

7 .  Pet i t ioner  sus ta ined a  loss  o f  $1 ,700.00  in  the  f i re  wh ich  occur red

on February 1, 1977 .  Insurance reimbursement covered the cleaning and repair ing

of most of the ki tchen equipment.  Pet i t ioner made equipment acquisi t ions of

$1,633.00 in 1977 and I978. Pet. i t ioner,  however,  submitted no documentat ion

tha t  tax  was pa id  on  such purchases .

8. Pet. i t ioner argued that the sales f igures given the State Liquor

Authori ty were est imates in response to a phone inquiry made by pet i t ionerrs

representat ive. The information was needed at the t ime of change in pet i t ioner 's

I iquor l icense and i ts books and records were not immediately avai lable to obtain

such information.

9. Pet i t ioner argued that the period September 1, 7974 thtough November

30,  1975 was no t  t ime ly  assessed w i th in  the  s ta tu te  o f  l im i ta t ions  because the

consent extending the period for assessment held the periods open to December

19,  1 .978,  whereas  the  no t ices  were  da ted  December  20 ,  1 ,978.  The Aud i t  D iv is ion

introduced cert i f icat i -on that the not ices were mai led on December 6, 1978 and

received by pet i t ioner on December 7, 1978. The December 20 date was used by

the Audit  Divis ion as a basis for the computat ion of penalty and interest.

10 .  Pet i t ioner  d id  no t  ra ise  the  issue o f  pena l ty  o r  in te res t .

11. Pet i t ioner did not maintain adequate books and records from which the

Audit  Divis ion could determine the exact amount of sales and use taxes.
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CONCIUSIONS OF tAW

A. That pursuant to sect ion 1138(a) of the Tax Law there is statutory

authori ty for the use of external indices when necessary for the determinat ion

of tax due when a return f i led is incorrect or insuff ic ient.  That the Audit

Divis ion properly used purchases as a basis for determining pet i t ioners beer and

l iquor  sa les  and accepted  those sa les  as  repor ted  by  pe t i t ioner .

B. That pet i t ioner 's smal l  amount of food purchases were ver i f ied through

pet i t ioner 's suppl iers and no addit ional food purchases were found. That the

increase in  the  o f f i cers '  and cook 's  sa la r ies  fo r  the  aud i t  per iod  was to ta l l y

arbi trary and lacked any foundat ion whatsoever.  That the increase made to

pet . i t ioner 's  taxab le  sa les  is  hereby  cance l led .

C. That resort  to a test per iod to determine the amount of tax due was

founded upon an insuff ic iency of recordkeeping (Chartair ,  Inc. v.  State Tax

C o m m i s s i o n ,  6 5  A . D . 2 d  4 4 ,  4 1 1  N . Y . S .  2 d  4 1 ) .  T h a t  p e t i t i o n e r  d i d  m a k e  e r r o r s

in the overcol lect ion of sales tax at the rate of .6 percent as found in Finding

of Fact "3".  The addit ional tax due result ing from such errors is reduced to

$103.65  based on  sa les  tax  repor ted  by  pe t i t ioner .

D. That the addit ional tax due est imated bv the Audit  Divis ion on f ixed

assets is  reduced to $130.64 pursuant  to  F ind ing of  Fact  "7 ' r

E.  That  sec t ion  1147(a) ( t )  p rov ides  tha t  any  per iod  o f  t ime wh ich  is

determined according to the provisions of Art ic les 28 and 29 of the Tax Law by

the giving of not ice shal l  conmence Lo run from the dat.e of mai l ing of such

not ice. That.  the not ices issued by the Audit  Divis ion were mai led by cert i f ied

mai l  on  December  6 ,  1978,  and were  there fore  t ime ly  i ssued.

F. That the pet i t ion of Luch Restaurant,  Inc. is granted to the extent

ind ica ted  in  Conc lus ions t rB t t ,  t 'C t t  andt rD i l  above;  tha t  the  Aud i t  D iv is ion  is



directed to accordingly modify the

Payment of Sales and Use Taxes Due

penalt ies and interest thereon; and

is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

SIP O B 1982
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Notices of Determination and Demand for

dated December 20,  1978 wi th  appl icable

that ,  except  as so granted,  the pet i t ion

STATE TAX COMMISSION

'Kt*il\?l*<-
fCTI11dPRESIDENT


