
STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Charles Lucas
d/b /  a  Park  De l ica tessen

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax law for
9/7 /74- r7 /30 /78 .

AFFIDAVIT OF MAITING

Revision
Use Tax

the Period

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 8th day of September, 7982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Char les  Lucas ,  d /b /a  Park  De l ica tessen,  the  pe t i t ioner  in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Charles Lucas
d/b /  a  Park  De l ica tessen
670 Port  Washington B1vd.
Port .  Washington, NY 11050

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said
herein and that the address set forth on said

addressee is the pet i t ioner

o f  the  pe t i t ioner .

Sworn to before me this
8th day of Septenber,  1982.

OATHS PURSUANI
SECTION 174



STATE 0F NEI,I YoRK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Charles lucas
d/b /  a  Park  De l ica tessen

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax law for the
Per iod  9  /  1 /7  4 -11  /  30 /78 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 8th day of September, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Aaron D. Mansbach the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Aaron D. Mansbach
93 V i l lage  Dr .
J e r i c h o ,  1 . I . ,  N Y  1 1 7 5 3

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forthr,on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
8th day of September, 1982.

AUT}IOIII Z5D TO ADM
T)ATHS PLNSUANT ?O
SECI ION I74

STER
TAX I,AW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 8, 1982

Charles Lucas
d lb /  a  Park  De l ica tessen
670 Port hrashington Blvd.
Port  Washington, NY 11050

Dear  Mr .  Lucas :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect ion(s) 1138 & L243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.. Taxation and Finance
Law Bureau - Lit.igation Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMUISSION

cc :  Pet i t ioner 's  Representa t ive
Aaron D. Mansbach
93 V i l lage  Dr .
J e r i c h o ,  L . I . ,  N Y  1 1 7 5 3
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

CI{ARIES IUCAS
d/b/ a PARK DEIICATESSEN

for Revision of a Deternination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax law for the Period September L, :1,974
through November 30, 1978.

Petit ioner, Charles trucas d/b/a

Boulevard, Port Washington, New York

determination or for refund of sales

the Tax law for the period September

No. 27593).

DECISION

Park Delicatessen, 570 Port Washington

11050, f i led a petit ion for revision of a

and use taxes under Articles 28 and 29 of

1, 1974 through November 30, 1978 (Fi le

A small claims hearing was held before Arthur Johnson, Hearing Officer, at

the offices of the State Tax Cornmission, Two World Trade Center, New York, New

York, on November 18, 1981 at 2245 P.11. Petit ioner appeared by Aaron D.

Mansbach, Esq. The Audit Division appeared by Ralph J. vecchio, Esq. (Ancelo

Scope l l i t o ,  Esq . ,  o f  counse l ) .

ISSI]E

hlhether penalty and

rate imposed pursuant to

that port ion of interest exceeding

section 1145 of the Tax Law should

FINDINGS OF FACT

the minimum statutory

be cancelled.

1. Petit ioner, Charles Lucas d/b/a Park Delicatessen, operated a delicatessen

rocated at 570 Port washington Boulevard, Port washington, New York.

2. 0n May 18, 7979, as the result of an audit,  the Audit Division issued

notices of determination and demand for payment of sales and use taxes due



-2 -

against petit ioner covering the period September 1, L974 Lhrough Novernber 30,

1978 asser t ing taxes due of  $16,359.41,  p lus penal ty  and in terest  o f  $8,935.28,

for  a  to ta l  o f  $25 ,294.69 ,

3. The audit conducted by the Audit Division disclosed that petit ionerrs

reported taxable sales were understated which was the basis for the above

deficiency.

4. At the hearing, the Audit Division conceded that the addit ional taxes

determined due on audit should be reduced to $11 1655,82. Petit ioner agreed

that said amount is due and owing to New York State.

5. Petit ioner t imely f i led and paid sales tax returns for the period at

i ssue .

6. Petit ionerrs sales tax returns were prepared by his accountant.

Petit ioner's cash register did not have the capabil i ty of accounting for sales

tax collected. The accountant determined taxable sales by applying a percentage

to gross sales. The taxable percentage used was based on the accountantrs

experience with other delicatessens in the Long rsland area.

There was another delicatessen located next door to petit ioner which

closed and reopened under different ownership several t imes during the audit

per iod.  This  had a d i rect  e f fect  on pet i t ioner 's  sares vo lume.  Arso,  a

supermarket opened nearby that caused a substantial decrease in nontaxable

sales of neat. Petit ioner's accountant did not consider these factors when

computing taxable sales.

7. Petit ioner acted in good faith and did not wil l ful ly intend to understate

his  taxable sa les.



Counsel for the Audit

on the part  of  pet i t ioner and

and interest in excess of the

-3 -

Division agreed that there rdas no wi l l fu l  intent

had no object ion to the cancel lat ion of penalty

minimum statutory rate.

CONCTUSIONS OF IAW

A. That in accordance with Finding of Fact "4",  Lhe taxes due are reduced

t o  $ 1 1 , 6 5 5 . 8 2 .

B. That pet i t ioner 's under report ing of taxable sales was due to reasonable

cause and not wi l l fu l  neglect l  therefore, the penalty and interest exceeding

the minimum amount prescr ibed by law are cancel led as provided in sect ion 1145

of the Tax Law (as amended by Ch. 714, laws 1979).

C.  That  the  pe t i t ion  o f  Char les  Lucas  d /b /a  Park  De l ica tessen is  g ran ted

to the extent indicated in Conclusions of t raw "A" and t 'B";  that the Audit

Divis ion is hereby directed to modify the not ices of determinat ion and demand

for paynent of sales and use taxes due issued May 18, 1979; and that,  except as

so  gran ted ,  the  pe t i t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York STATE TAX C0MMISSION

SEP O B 1982
TCTING

STATE TAX COMMISSION

ISSIONER


