
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Carmine lombardi

for Redeterminat ion of a Def ic iency ar a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  9 / L / 7 5  -  8 / 3 r / 7 6 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 8th day of September, 1982, he served the within not ice of Decision by
cert i f ied mai l  upon Carmine lombardi,  the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Carmine lombardi
724 TodL Hi l l  Rd.
Sta ten  Is land,  NY 10314

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuslody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
8th day of September, 7982.

that the said addressee is the pet i t ioner
forth on said wrapper is the ast known address
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of a Determinat ion or a Refund of Sales & Use Tax
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State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat. ion and Finance, over 18 years of age, and that on
the 8th day of September, L982, he served the within not ice of Decision by
cert i f ied mai l  upon Donald Israel the representaLive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Donald fsrael
150 Great  Neck  Rd.
Great  Neck ,  NY 11021

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

further says that the said addressee is
herein and that the address set forth on

of the representat ive of the pet i t ione

AFFIDAVIT OF I{AILING

the representative
said wrapper is the

That deponent
of the pet i t ioner
last known address

Sworn to before me this
8th day of September, L982.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 8, L982

Carmine Lombardi
724 TodL Hi l l  Rd.
Sta ten  Is land,  NY 10314

Dear  Mr .  Lombard i :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at. the administrative 1evel.
Pursuant to sect ion(s) 1138 & L243 of" the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 nonths from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner rs  Representa t ive
Dona ld  fs rae l
150 Great  Neck  Rd.
Great  Neck ,  NY 11021
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter of the Petit ion

o f

CARMINE TOMBARDI

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art icles 28 and
29 of the Tax law for the Period Sept.ember 1,
1975 through August 31, 1976.

DECISION

Pet. i t ioner,  Carmine lombardi,  724 Todt Hi l l  Road, Staten Island, New York

10314, f i led a pet i t ion for revision of a determinat ion or for refund of sales

and use taxes under Art ic les 28 and 29 of the Tax Law for the period September

1, 1975 rhrough August 31, 1976 (f i le No. 16549).

Pet i t ioner has waived a hearing and submits his case for decision by the

State Tax Commission based on the record as i t  exists.  After due considerat ion

of the record, the Commission renders the fol lowing decision.

ISSUE

Whether petit ioner l4tas a person required to col lect and pay over sales

taxes on behalf of Ambrose Coppot.el l i ,  Inc., [d/b/a Tavern 0n The Green] within

the meaning and intent of sections 1131(1) and ff33(a) of the Tax Law during

the periods at issue herein.

FINDINGS OF FACT

1. 0n August 30, 1976, a Not ice and Denand for Paynent of Sales and Use

Taxes Due was issued to pet i t ioner,  Carmine Lombardi,  for the fol lowing periods

and in the fol lowing amounts:

Period Ended Tax*--iln5- 
$14;lZs. oB

Penalry  & Inreresr  ( ro  9/20l76)
$3 ,  107  . 52

2 /76
s/76

12,275.08

To ta l  =  947  .001  .61
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2. A Not ice of Determinat ion and Demand, also issued to pet i t ioner on

August 30, 7976, covered the period ended August 1976, and asserted sales tax

due in  the  amount  o f  $15,000.00  w i th  no  pena l ty  o r  in te res t  be ing  charged.

3 .  L is ted  d i rec t l y  beneath  the  capt ion  bear ing  pe t i t ioner 's  name and

address on both of the above not ices was the fol lowing legend:

"RE:  Ambrose Coppote l l i ,  Inc .
d/b/a Tavern 0n The Green"

4 .  Pet i t ioner ,  Carmine Lombard i ,  f i l ed  a  pe t i t ion  and a  power  o f  a t to rney ,

and by a let ter dated December 5, 1978, through his representat ive, agreed to

submit his case for decision by the State Tax Commission without a hearing.

5. "Tavern 0n The Green" (hereinafter I ' the Restaurant")  was the popular,

trade or operat ing name of a restaurant located aL 2566 Hylan Boulevard, Staten

fs land,  New York ,  and operaLed by  Arnbrose Coppote l l i ,  Inc .

6 .  Accord ing  to  an  a f f idav i t  f i l ed  by  pe t i t ioner ,  he  and one Ph i l  F i tzpa t r i ck

intended to purchase the Rest.aurant from one George Spanos. This purchase was,

however,  expressly cont ingent.  upon the wri t ten consent of Dominick and Frank

Coppote l l i  and  Ambrose Coppote l l i ,  Sr . ,  to  the  t rans fer  o f  the  s tock  o f  Acovos

Corpora t ion  and Ambrose Coppote l l i ,  Inc . ,  in  con junc t ion  w i th  the  sa le  o f  the

Restaurant .

7. Pending transfer of the stock, consent for which was ul t inately never

given, pet i t ioner and his intended partner,  Mr. FiLzpatr ick, entered the

Restaurant for the purpose of " famil iar iz ing themselves" with i ts operat ion.

B.  Pet i t ioner  s ta tes ,  in  h is  a f f idav i t ,  tha t  dur ing  the  t ime he  and Mr .

Fi tzpaLxick were famil iar iz ing themselves with the operat ion of the Restaurant,

they were in constant communicat ion with Mr. Spanos as owner of t .he Restaurant.
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9. Pet i t ioner further claims he was never responsible for running the

Restaurant,  paying bi l ls,  or preparing, f i l ing or paying taxes on behalf  of  the

RestauranL, nor did he sign any tax returns for the Restaurant.

Pet. i t ioner asserts he was never an off icer,  direcLor or stockholder in

Ambrose Coppotel l i ,  Inc. ,  nor did he have authori ty to hire or f i re employees,

control  the company's f inancial  af fairs,  nor decide which bi l ls to pay or when

to pay them. No evidence other than pet i t ionerrs aff idavi t  was presented in

support  of  the foregoing assert ions.

10. New York State and local Sales and Use Tax Returns (Forms ST-100)

f i led, but with no payment enclosed by Ambrose Coppotel l i ,  Inc.,  for the

periods ended November 1975 through May 1976, showed sales tax due in amounts

identical to the amounts shown on the Notices of Determination and Demand

issued for those periods. These returns were neither signed nor dated. In

addit ion there was no return f i led for the period ended August 1976.

11. Pet i t ioner was given, by means of a corporate resolut ion, the authori ty

t .o sign checks on the accounts of the Restaurant.  Pet i t ioner states this was

only as an accomodation and that he only remembers signing 5 or 6 checks

str ict ly as an accomodation in instances when George Spanos andlor the Restaurant 's

bookkeeper,  one Ann LoNigro, were unavai lable to sign. Several  checks appear

in the f i le;  four of which bear Ann loNigrors signature and seventeen of which

bear  an  i l l eg ib le  s ignature .

L2. A dinner theatre product ion agreement between the Restaurant and

"Dinner Theat.re Internat ional ' r  was signed on behalf  of  the Restaurant by

pet i t ioner,  Carmine Lombardi.  Also, a cater ing agreement between " le Jungle"

(a pr ivate club) and the Restaurant,  though unsigned, bore a signature l ine
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indicating the Restaurant was to be bound by the signature of petitioner,

Carmine lombardi.

13. Petit ioner did not produce a copy of the original agreenent to purchase

the Restaurant, but only a copy of an agreenent dated October 1975 statiag it

was a supplement to the original agreernent to purchase dated June 1975. This

supplenental agreement was silent as to any aspects of when or if petitioner

would assume control of the Restaurant, and what his pre-purchase responsibi l i t ies

would be.

14. An interoff ice memorand'm from the Audit Division's New York Distr ict

Off ice ldarrant and Collection Section dated September 15, L976, contains

information, in contrast to petit ioner's aff idavit,  that Mr. lombardi was the

manager and was operating the Restaurant, was authorized to enter into agreenents

for the restaurant, and was observed rnaking a cash distribution of payroll

subsequent to seizure and closing of the premises by agents of the State

Department of Taxation and Finance.

CONCIUSIONS OF I,AW

A. That section 1131(1) of the Tax Law includes among those persons

required to col lect sales and use taxes t ' . . .any off icer or employee of a

corporation... who as such off icer or errployee is under a duty to act for such

corporation in complying with any requirement of this art icle (Art icle 28). .  .  f ' .

Section ff33(a) of the Tax Law further provides r ' . . .every person required to

collect any lax imposed by this art icle (Art icle 28) sball  be personally t iable

for the tax imposed, col lected or required to be collected under this art icle

(A r t i c l e  28 ) . " .

B. That the resolution of whether an individual is a person required to

collect tax turns upon a factual determination in each case. Vogel v. Departqent
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of  Taxat ion  and I inance,  98  Misc .  2d ,222.  Re levant  fac to rs  in  th is  de terminat ion

include, but.  are not l imited to the person's day to day responsibi l i t ies and

i.nvolvement with the f inancial  af fairs and management of the corporat ion, the

author i ty  to  s ign  checks  on  the  corpora t ion 's  accounts ,  and to  p repare  and s ign

tax returns for the corporat ion. Also whether the person has authori ty to

determine which corporate bi l ls t .o pay and when to pay them, to pay corporate

b i l l s  w i th  cash,  and to  keep books  or  f inanc ia l  records  o f  any  k ind .  Id . ,  See

a lso  chev lowe v .  Koerner ,  g5  Misc .  2d  388;  and 20  NYCRR 526. r l (b ) (2 )  and

examples ci ted therein.

C.  That  pe t i t ioner ,  Carmine lombard i ,  was  a  person under  a  du ty  to

col lect,  t ruthful ly account for and pay over sales and use taxes within the

mean ing  and in ten t  o f  sec t ions  1131(1)  and 1133(a)  o f  the  Tax  Law fo r  the

per iods  a t  i ssue here in .

D. That the pet i t . ion of Carmine Lombardi is hereby denied and the Not ice

and Demand covering the periods ended November 1975 through May 7976 is sustained

as is the Not ice of Determinat ion and Demand covering the period ended August

7 9 7 6 .

DATED: Albany, New York STATE TAX C0MMISSION

s[P 0 B 1982
ACTIT6

STATE TAX COMMISSION

ISSIONER


