
STATE OF NEI,f YORK

STATE TAX COMUISSION

In the Matter of the Pet i t ion
o f

Louis Lodot i
d/b/a Lowery Liquor & \{ ine Co.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under  Ar t i c le  28  &,29  o f  the  Tax  Law fo r  the
P e r i o d  9 / l / 7 7  -  1 1 / 3 0 1 7 5 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 16th day of July,  1982, he served the wit .hin not ice of Decision by
cert i f ied mai l  upon Louis Lodot i  ,  d/b/ a Lowery Liquor & Wine Co. the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Lou is  Lodot i
dlbla Lowery l iquor & Wine Co.
40-14 Queens B lvd .
Long Is land C i ty ,  NY 11104

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

that the said addressee is the pet i t ioner
wrapper the last knownforth on sa id

Sworn to before me this
16 th  day  o f  Ju ly ,  1982.



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

lou is  lodot i
d/b/a Lowery Liquor & Wine Co

for Redeterminat ion of a Def ic iency or a
of a Determi-nat ion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax law for
P e r i o d  9 / r / 7 1  -  1 I / 3 0 1 7 5 .

AT'FIDAVIT OF MAITING

Revision
Use Tax

the

State of New York
County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 16th day of July,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Bernard J.  Kl inger the representat ive of the pet i t ioner in
the  l ^ r i th in  p roceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led
postpa id  wrapper  addressed as  fo l lo r+s :

Bernard  J .  K l inger
c /o  B .  J .  K l inger ,  CPA
1 7  B a t t e r y  P l .
New York, NY 10004

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of Neru York.

That deponent
of the pet i t . ioner
last known address

further says that the said addressee
herein and that the address set forth

the representat ive
said wrapper is the

i s
on

Sv+orn to before me this
16 th  day  o f  Ju ly ,  7982.



STATE OF NEW YORK

STATE TAX COMMISSION

In the MatLer of the Pet i t ion
o f

Louis Lodot i
d/b/a Lowery Liquor & hl ine Co.

for Redeterminat ion of a Def ic iency or a Revision
of  a  DeterminaL ion  or  a  Refund o f  Sa les  & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  9 / 1 1 7 1  -  1 1 1 3 0 / 7 5 .

ATFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 16th day of July,  \982, he served the within not ice of Decision by
cer t i f ied  mai l  upon Char les  J .  Car reras  the  representa t ive  o f  the  peL i t ioner  in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Char les  J .  Car reras
233 Broadway
New York, NY 10004

and by deposit ing same enclosed in a postpaid properly addressed wrapper in
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cusLody o f
the United States Postal  Service within the State of New York.

That deponent
o f  the  pe t i t ioner
last known address

further says that
herein and that the

of  the  representa t i

the  sa id  addressee is
address  se t  fo r t on

of  the  pe t i o n e r .

Lhe representat ive
said wrapper is the

Sworn to before me this
76 th  day  o f  Ju ly ,  7982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  16,  1982

l ou is  lodot i
d /b la  Lowery  L iquor  &  Wine Co.
40-74 Queens BIvd.
long Is land C i ty ,  NY 11104

D e a r  M r .  L o d o t i :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
PursuanL to sect ion(s) 1138 & 1243 of the Tax law, any proceeding in court  Lo
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS DepL. Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMM]SSION

Peti t ioner '  s Representat ive
Bernard  J .  K l inger
c 1 o  B .  J .  K l i n g e r ,  C P A
17 Batt .ery Pl.
New York, NY 10004

and
Char les  J .  Car reras
233 Broadway
New York, NY 10004
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet. i t ion

o f

IOUIS I,ODAT]
d/b/a tOwERY IIQUOR & liINE C0.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art icles 28 and, 29
of Lhe Tax Law for the Period September 1, 7977
through November 30, 7975.

Whether pet. i t ioner is l iable for

o f  sa les  and use taxes  fo r  the  per iod

1 . 9 7 5 .

DECISION

t'

Pet i t ioner ,  Louis  lodat i  d lb /a Lowery L iquor  & Wine Co. ,  40-14 Queens

Boulevard,  Long Is land Ci ty ,  New York 11104,  f i led a pet i t ion for  rev is ion of  a

determination or for refund of sales and use taxes under Art icles 28 and 29 of

the Tax Law for the period September 1, 1971 through November 30, 1975 (Fi le

No. I7336).

A formal hearing was held before Herbert Carr, Hearing 0ff icer, at Lhe

off ices of the Stat.e Tax Commission, Two World Trade Center, New York, New

York,  on Ju ly  17,  7979 aL 1:15 P.M.  and was cont inued before Ju l ius E.  Braun,

Hear ing  O f f i ce r ,  on  Oc tobe r  9 ,  1980  aL  9 :15  A .M.  and  January  61  1981  a t  10 :00

A.M. and concluded on March 25,  1981 at  9 :30 A.M.  Pet i t ioner  appeared by

Char les Carreras,  Esq.  The Audi t  Div is ion appeared by Ralph J .  Vecchio,  Esq.

(Wi l l i am Fox ,  Esq . ,  F rank  Lev i t t ,  Esq . ,  and  Ange lo  Scope l l i t o ,  Esq . ,  o f  counse l ) .

ISSIE

penalty and interest upon

September 1.,  1971 through

an assessment

November 30,
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FINDINGS OF FACT

1. Pet i t ioner executed a Consent Extending the Period of l imitat ion for

Assessment of Sales and Use Taxes under Art ic les 28 and 29 of the Tax law,

which extended the t ime for determinat ion of taxes due for the period June 1,

7972 Lhrough February 28, 7975 to June 20, 7977.

2. 0n September 27, 1976, the Audit  Divis ion issued a Not ice of Determina-

t ion and Demand for Payment of Sales and Use Taxes Due against pet i t ioner after

audit  for the period June 1, 1972 through November 30, L975 in the amount of

$80 '177.53  p lus  pena l ty  and in te res t  in  the  amount  o f  $381163.48  fo r  a  to ta l  o f

$ 1 1 8 , 3 4 4 . A 1 .

3 .  0n  September  6 ,  7977,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Determinat ion

and Demand for Payment of Sales and Use Taxes Due against pet i t ioner after

audit  for the period September 1, 1971 through May 31, 7972 in the amount of

$ 1 4 , 0 1 1 . 5 6  p l u s  p e n a l t y  a n d  i n t e r e s t  o f  $ 9 , 7 4 9 . 7 2  f o r  a  t o t a l  o f  $ 2 3 , 7 6 I . 2 8 .

4 .  lou is  lodoat i  was  charged w i th  th ree  counts  o f  v io la t ing  sec t ion

1145(b)  o f  the  Tax  law,  i .e . ,  w i l fu l l y  f i l i ng  sa les  tax  re tu rns  wh ich  pe t i t ioner

knew to  be  fa lse ,  cover ing  the  per iods  June 1 ,  L974 th rough August  31 ,  7974,

September 1, 7974 through Novenber 30, 7974 and December 1, 7974 through

February  28 ,  7975.  0n  August  19 ,  1976,  he  p led  gu i l t y  in  the  Cr imina l  Cour t  o f

the City of New York and received a condit ional discharge. The discharge was

condit ioned upon ful l  rest i tut ion of the audit  amount of a twelve month period

based upon a f inal  determinat ion.
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5.  Pet i t ioner ,  who was 73  years  o f  age,  a  so le  p ropr ie to r ,  ran  the

business. His accountant prepared the returns from register tapes given to

him. The Audit  Divis ion recommended that pet i t ioner be charged with a

del iberate attempt to evade proper payment of sales taxes. There r{as a great

d ispar i ty  be tween gross  cash rece ip ts  per  books  and gross  sa les  per  sa les  tax

reLurns .  Pet i t ioner  had knowledge o f  h is  non- taxab le  sa les ,  sa les  taxes

co l lec ted  and to ta l  cash rece ip ts .

6. The Audit  Divis ion at the hearing conceded that the not ice issued on

September  6 ,  1977 in  the  amount  o f  $23,761.28  shou ld  be  cance l led  because o f

the Statute of Limit .at ions and that the Consent signed by peLit ioner did not

cover certain periods involved (September 1, 1971 through May 31, 1972).  The

Audit  Divis ion also conceded that for the periods June 1 ,  1972 through November

30,  7975,  pe t i t ioner  was no t  g iven  a  c red i t  fo r  exempt  sa les .  In  v iew o f  p roper

documentat ion presented by pet i t ioner,  credits should be al lowed for the period

end ing  May 31 ,  7974 in  the  amount .  o f  $6 ,493.68 ,  fo r  the  per iod  end ing  May 31 ,

1975 in  the  amount  o f  $1 ,685.68  and fo r  the  per iod  end ing  August  31 ,  1975 in

the  arnount  o f  $2  1477.32 .  A  to ta l  tax  o f  $701647.08  o f  the  or ig ina l  assessrnent

there fore ,  shou ld  be  a l lowed;  th is  decreases  the  tax  assessed o f  $80 ,777.53  to

$69,530.45 .  Pet i t ioner  acknowledged tha t  w i th  the  rev ised c red i t  the  assessment

was cor rec t .

CONCTUSIONS OF tAW

A. That under appropriat .e circumstances the Tax Commission may remit  al l

or any part  of  penalty.  There is no authori ty ei ther judicial  or statutory

requ i r ing  such a  reduc t ion .  Mat te r  o f  C .H.  He is t  Corp .  v .  S ta te  Tax  Commiss ion ,

5 0  N . Y . 2 d  4 3 8 ,  m o d f g . ,  6 6  A . D . 2 d  4 9 9 ,  5 0 3 .



,- + -

B. That the reduct ion of penalty and interest is unwarranted in view of

F ind ings  o f  Fac t  r t4 r r  and r r5 t r .  That  reasonab le  cause does  no t  ex is t  in  v iew o f  the

pleading therein. A man of experience in business who pled gui l ty to wiI l fu l ly

f i l ing sales Lax returns knowing them to be false does not deserve such other

cons idera t ion .

C. That the pet i t ion of Louis Lodat i  d/b/a Lowery Liquor & Wine Co. is

granted to the extent as set forth in Finding of Fact "6" I  thus the Not ice of

Determinat ion and Demand for Payment of Sales and Use Taxes Due issued September 27,

I976 is to be modif ied accordingly plus penalty and interest l  and that except

as  so  mod i f ied ,  the  de terminat ion  is  sus ta ined.

DATED: Albany, New York STATE TAX C0MMISSI0N

JUL 1 6 1982
ACTINGM


