
STATE OF NEW YORK

STATE TAX COMI"IISSION

In  the  MaLLer  o f  the  Pet i t ion
o t

Lew-Por t  Const ruc t ion  Corp .

fo r  Redeterminat ion  o f  a  Def ic iency  or  a
of a DeterminaLion or a Refund of Sales &
under Art ic le 28 & 29 ol l  the Tax Law for
P e r i o d  9  /  I / 7  4 - 2 / 2 \ l l S .

AT'T'IDAVIT OF MAITING
Revision

Use Tax
the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December:,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon Lew-Port Construct ion Corp. ,  the pet i t ioner in the within
proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Lew-Port Construct. ion Corp.
Lew-Port Industr ial  Park
Balmer Road
Youngstown, NY 1417 4

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
14 th  day  o f  December ,  1982.

AUTHORIZED TO
OATHS PIIRSUANT
SECTION 174

MINISTER

a d d r e s s e e  i s  t pe t i t ioner
wrapper ls last known address

that the said
forth on said

TO T.AX LAW



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Lew-Port Construct. ion Corp.

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax law for
P e r i o d  9  / 1 1 7 4 - 2 / 2 8 / 7 8 .

AT'FIDAVIT OF MAILING
Rev is ion

Use Tax
the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departrnent of Taxat ion and Finance, over 18 years of age, and that on
the 14t.h day of December, 7982, he served the within not ice of Decision by
cert . i f ied mai l  upon Lawrence E. Salada the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Lawrence E.  Sa lada
Salada,  Wynne,  lonc to  &  K l ing ,  P .C.
256 Th i rd  S t .
N iagara  Fa l l s ,  NY 14303

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent
o f  the  pe t i t ioner
last known address

further says that the said addressee is the
herein and that the address set forth on said

o f  the  representa t ive  o f  the  pe t i t ioner .

representat ive
wrapper is the

Sworn to before me this
14th day of December, 7982

'AursoRrzED 
r0 nourrvdirnn

glTls PLTRSUANT r0 rAx r,Aw
SECTION 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 14, 7982

lew-Por t  Const ruc t ion  Corp .
Lew-Port Industr ial  Park
Balmer Road
Youngstown, NY 74174

Gentlemen:

Please take not ice of the Decision of the State Tax t lommission enclosed
herer+i th.

You have now exhausled your r ight of  review at the a,Cministrat ive level.
Pursuant  to  sec t ion(s )  1138 o f  the  Tax  Law,  any  proceed ing  in  cour t  to  rev iew
an adverse decision by the State Tax Commission can ,rnly be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany Count 'y,  within 4 months from the
date  o f  th is  no l i ce .

Inquir ies concerning the computat ion of tax due or r ,efund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone #  (518)  457-207a

Very t ru ly  yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Lawrence E.  Sa lada
Salada,  ld rnne,  Lonc to  & K l ing ,  P .C.
256 Th i rd  S t .
N iagara  Fa l l s ,  NY 14303
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

IEW-PORT CONSTRUCTION CORP.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 o f  the  Tax  Law fo r  the  Per iod  September  1 ,
1974 th rough February  28 ,  1978.

DECIS]ON

Pet i t ioner ,  Lew-Por t  Const ruc t ion  Corp . ,  lew-Por t  fndus t r ia l  Park ,  Ba lmer

Road, YoungsLown, New York I4I74, f i led a pet i t ion for revision of a determinat ion

or for refund of sales and use taxes under Art ic les 28 and 29 of the Tax law

for  the  per iod  Sept .ember  1 ,  7974 th rough February  28 ,7978 (F i le  No.  27896) .

A  smal l  c la ims hear ing  was he ld  be fore  Ar thur  Johnson,  Hear ing  0 f f i cer ,  a t

the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  65  Cour t  S t ree t ,  Bu f fa lo ,  New York ,  on

S e p t e m b e r  2 2 ,  1 9 8 1 ,  a L  2 : 4 5  P . M .  P e t i t i o n e r  a p p e a r e d  b y  L a w r e n c e  E .  S a l a d a ,

CPA.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Pat r i c ia  Brumbaugh,

E s q .  ,  o f  c o u n s e l ) .

ISSUES

I. Whether the Audit  Divis ion properly determined that certain equipment

ren ta ls  were  sub jec t  to  tax .

11 .  Whet .her  pe t . i t ioner rs  g ross  sa les  were  sub jec t  to  tax .

I'INDINGS OF FACT

I .

a Not ice

aga ins t

7 , 7 9 7 4

in te res t

0n  Ju Iy  20 ,  7979,  as  the  resu l t  o f  an  aud i t ,  the

of Determinat ion and Demand for Paynent of Sales

pet i t ioner ,  Lew-Por t  Const . ruc t ion  Corp .  cover ing

through February  28 ,  7978 fo r  taxes  due o f  $18,87

o f  $ 1 I , 4 7 9 . 4 5 ,  f o r  a  t o t a l  o f  9 3 0 , 3 5 1 . 4 3 .

Aud i t  D iv is ion  issued

and Use Taxes Due

the period September

1 . 9 8 ,  p l u s  p e n a l t y  a n d
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2. Pet i t ioner executed consents extending

assessmen t  o f  sa les  and  use  taxes  fo r  t he  pe r i od

November  30 ,  7978 ,  t . o  December  20 r  7979 .

3 .  Pe t i t i one r  i s  a  gene ra l

pet i t ioner  was pr imar i ly  engaged

Lew-Por t  Cen t ra l  Schoo l  D i s t r i c t

S e r v i c e s .

cont rac tor .  Dur ing  the  per iod  a t  i ssue,

in  per fo rming  cons t ruc t ion  pro jec ts  fo r

,  Bel l  Aerospace and Chem-trol  Pol lut ion

the period

September

l imitat ion for

1974 through

o f

I ,

4.  On audi t .  the Audi t  Div is ion determined f rom an examinat ion of  avai lable

purchase invoices,  accounts payable ledger and cash d isbursements journal  that

pe t i t i one r  f a i l ed  t o  pay  a  sa les  o r  use  tax  on  pu rchases  o f  ma te r i a l s ,  supp l i es

and equipment  renta ls  used in the per formance of  the above construct ion contracts.

The  D iv i s i on  f ound  tha t  pe t i t i one r ' s  con t rac t s  w iLh  Lew-Por t  Cen t ra l  Schoo l

Dist r ic t  and Bel l  Aerospace were tax exempt and therefore d id not  asser t  tax

on  pu rchases  re la t i ng  t o  sa id  con t rac t s .  The  pu rchases  he ld  sub jecL  to  t ax

amoun ted  to  $112 r156 .09 .  Pe t i t i one r  does  no t  con tes t  t he  t axes  assessed

t h e r e o n  o f  $ 7 , B 5 0 . 9 0 .

Addit ional ly,  the Audit  Divis ion held pet. i t ioner l iable for tax on

equ ipment  ren t .a ls  o f  $85,000.00  wh ich  d id  no t .  appear  in  pe t i t ioner 's  books  and

records .  The aud i to r  tes t i f ied  tha t  the  bas is  fo r  impos ing  a  tax  on  such

rentals was a conversat ion wiLh R. Thomas Burgasser,  at torney, in which he

showed the auditor work papers calculat ing the number of hours that equipment

was ren ted .  Mr .  Bergasser  s ta ted  tha t  pe t iL ioner  f i led  a  lawsu i t  aga ins t

Chem- t ro l  Po l lu t ion  Serv ices  seek ing  damages o f  $85,000.00  wh ich  represented

equipment rented by pet i t ioner for use in performing a contract with Chem-trol

fo r  the  cons t ruc t ion  o f  a  landf i l l .



- 3 -

The Aud i t  D iv is ion  a lso  de termined tha t  pe t i t ioner 's  g ross  rece ip ts  o f

$721444.00  were  taxab le  sa les  because cont . rac ts  were  no t  p rov ided to  ascer ta in

whether the nalure of the work performed by pet i t ioner was a capital  improvement.

5. Pet i t ioner argued that al l  equipment rentals for the Chem-trol  contract

were included by the auditor in his examinat ion of the disbursments journal and

tha t  the  add i t iona l  $85,000.00  was mere ly  the  amount  o f  damages sought  f rom

Chem-trol  which included not.  only rentals but also man hours and lost revenue.

Pet i t ioner was given the opportunity to substant iate this argumentl

however,  no evidence lvas submitted.

6 .  Pet i t ioner rs  books  and records  were  insu f f i c ien t  fo r  the  Aud i t  D iv is ion

to delermine the actual amounl of equipment rented for the Chem-trol  landf i l l

con t rac t ,  o r  tha t  such ren ta ls  were  recorded in  the  books  and records .

7 .  Dur ing  the  per iod  a t  i ssue,  pe l i t ioner  per fo rmed the  fo l low ing  cont rac ts ,

and received the fol lowing payments which were considered taxable sales by the

Aud i t  D iv is ion .

DATE
27W7s

4 /28 /75

3/24/7 6

8/ le /76

8/24/7 6

OIffER
Unicure

Canadic in
Packaging

Chem-trol
Se rv i ces ,

Chem-trol
Se rv i ces ,

Chem-trol
Se rv i ces ,

Custom
Co .

Pollut. ion
Inc .

PoI Iut ion
Inc .

Pol lu t ion
Inc .

AMOUNT
$ zgs.  oo

$ 6 ,ooo.  oo

$  2 ,150 .00

$26 ,957  .50

$  9  ,94o .  oo

DESCRIPTI0N 0F I4/0RK

@lock
wa11 and ins ta l l ing  door

construct concrete ramp
and ramp drain

final payment on the
cons t ruc t ion  o f  la rge
resevo i r

f i rst  instal lment on the
cons t ruc t ion  o f  land f i l1

supply and inst.al l  18"
valve, cemented into
concre te  cu lver t ;  ins ta l l
berm and grade ent ire area
bounded by new berm;
excavate di tch and instal l
berm



e /2 /76

DATED: Albany, New York

Drc 141982

-4 -

Chem- t ro l  Po l l u t i on  $  6 ,850 .00
Serv i ces ,  I nc .

grade,  s tone,  cut  d i tch for
dra inagel  landscape,  c lean
and f i l l  ditch; remove
si l t ,  bu i ld-up berm, cut
swale d i tches for  dra inage,
dig sump hole

the foregoing contracts as wel l  as

o f  $ 7 2 , 4 4 4 . A 0 ,  c o n s t i t u t e d  c a p i t a l

is granted to the

Div is ion  is  hereby

for Payment of Sales

as  so  gran ted ,  the

CONCTUSIONS OF IAId

A. That the Audit  Divis ion determined addit ional sales and use taxes due

f rom such in fo rmat ion  as  was ava i lab le  as  prov ided in  sec t ion  1138(a)  o f  the

Tax Law.

That there was a reasonable basis for the Audit  Divis ion to include

$85'000.00 for addit ional equipment rentals in the deLerminat ion and that.

pet i t ioner has fai led to meet i ts burden of proving such determinat ion was

incor rec t .

B .  That  pe t i t ioner 's  g ross  rece ip ts  were  f rom cap i ta l  improvement  work

ra ther  than f rom serv ices  sub jec t  to  tax .  There fore ,  the  add i t iona l  taxes  o f

The nature of the work perforrned in

remaining contracLs included in the receipts

improvements to real property.

$ 5 , 0 7 1 . 0 8  i m p o s e d  o n  r e c e i p t s  a f  $ 7 2 , 4 4 4 . 0 0  a r e  c a n c e l l e d

C.  That  the  pe t i t ion  o f  Lew-Por t  Const ruc t ion  Corp .

ext.ent indicated in Conclusion of Law I 'B";  that the Audit

directed to modify the Not ice of Determinat ion and Demand

and Use Taxes  Due issued Ju ly  20 ,  1979;  and tha t ,  except

pe t i t ion  is  in  a l l  o ther  respec ts  den ied .

ACTIIIg
I


