
STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Lewis  &  Va len t ine  Nursur ies ,  Inc .

fo r  Redeterminat ion  o f  a  Def ic iency  or  a  Rev is ion
of  a  Determinat ion  or  a  Refund o f  Sa les  & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  9  /  1 / 7 2 - 8 / 3 1 1 7 6 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 5th day of May, 7982, he served the within not ice of 1138 & 1243 by
cer t i f ied  mai l  upon lewis  &  Va len t ine  Nursur ies ,  Inc . ,  the  pe t i t ioner  in  the
wi th in  p roceed inS,  by  enc los ing  a  t . rue  copy  thereo f  in  a  secure ly  sea led
postpa id  wrapper  addressed as  fo l lows:

Lewis  &  Va len t ine  Nursur ies ,  Inc .
627 Cedar Swamp Rd.
Glen  Head,  NY 11545

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i lo ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

says that the said
se t  fo r th  on  sa id

t-

AT'FIDAVIT OF MAII,ING

is the petit ioner
the last known address

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before me this
5th day of May, 7982.

addressee
wtapdet  is



STATE OF NEW YORK
STATE TAX COMI"IISSION

In the Matter of the Pet i t ion
o f

lew is  &  Va len t ine  Nursur ies ,  Inc .

for RedeterminaLion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
P e r i o d  9 / 1 1 7 2 - 8 / 3 1 { t 0

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says
of the Department of Taxal ion and Finance, over 18 years
the 5th day of May, 1982, he served the within not ice of
cert i f ied mai l  upon Leon Bizar the representat ive of the
within proceeding, by enclosing a true copy thereof in a
pos tpa id  ! / rapper  addressed as  fo l lows:

That deponent further says that the said addressee
of the pet i t ioner herein and that the address set forth
Iast known address of the representat ive of the pet i t io

Sworn to before me this
5th day of May, 7982.

AFFIDAVIT OF MAITING

that he is an employee
of  age,  and tha t  on
1138 & 7243 by
pet i t ioner in the
secure ly  sea led

leon B izar
99  Jer icho  Tpke.
Jer icho ,  NY 11753

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the St.ate of New York.

is the
on sa id

n e r .

/r'"

representat ive
wrapper is the



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 5, 7982

l ew is  &  Va len t ine  Nursur ies ,  Inc .
627 Cedar Swamp Rd.
Glen  Head,  NY 11545

Gentlemen:

P lease take  no t ice  o f  the  1138 & 1243 o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 4 months of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within from the date
o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone # (518) 457-2070

Very t ru ly  yours,

STATE TAX COMM]SSION

c c : Pet i t ioner '  s  Representat ive
Leon Bizar
99 Jer icho Tpke.
Jer icho,  NY 11753
Taxing Bureau' s Represenlative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

LEWIS & VATENTINE NURSERIES. INC.

for Revision of a Determinat ion or for Refund
of Sa1es and Use Taxes under Art ic les 28 and 29
of the Tax law for the Period September 1, 1912
through August  31 ,  1976.

DECISION

Pet i t ioner ,  lew is  &  Va len t ine  Nurser ies ,  Inc . ,  627 Cedar  Swamp Road,  G len

Head,  New York  11545,  f i led  a  pe t i t ion  fo r  rev is ion  o f  a  de terminat ion  or  fo r

refund of sales and use taxes under Art . ic les 28 and 29 of the Tax Law for the

period September 1, 1972 through August 31, 1976 (Fi Ie No. 79759).

A  fo rmal  hear ing  was he ld  be fore  Edward  L .  Johnson,  Hear ing  0 f f i cer ,  a t

the off ices of the State Tax Commj-sison, Two \dorld Trade Center,  New York, New

York ,  on  May 16 ,  1979 a t  9 :40  A.M.  and was therea f te r  con t inued be fore  Edward

Goode l l ,  Hear ing  Of f i cer ,  a t  the  same locaL ion ,  on  November  1 ,  1979 aL  2 :00

P.M. Pet i t ioner appeared by Leon Bi,zar,  Esq..  The Audit  Divis ion appeared by

Peter  Cro t ty ,  Esq.  (Samuel  Freund and A l iza  Schwadron,  Esqs . ,  o f  counse l ) .

ISSUES

I .  Whether  $721673.82  o f  the  c red i t  ba lance in  pe t i t ioner 's  genera l

Iedger  account  "New York  S ta te  Sa les  Tax  Payab le"  was cor rec t ly  cap i ta l i zed  by

the  Aud i t  D iv is ion  to  a r r i ve  a t  add i t iona l  taxab le  sa Ies .

I I .  Whether  pe t i t ioner rs  ou t -o f -sLate  sa les  were  cor rec t ly  de termined by

the Audit  Divis ion.

I I I .  Whether  pe l i t ioner 's  expense purchases  sub jec t  to  use  tax  were  cor rec t ly

determined by the Audit  Divis ion.



IV .  Whether  pe t i t ioner 's

tax were correct lv determined
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machinery and equipmenL purchases subject to use

by  the  Aud i t  D iv is ion .

FINDINGS OF FACT

1.  Pet i t ioner ,  Lewis  &  Va len t ine  Nurser ies ,  Inc .  i s  a  landscape cont rac tor

whose pr inc ipa l  p lace  o f  bus iness  is  621 Cedar  Swamp Road,  G len  Head,  New York .

Pet i t ioner is mainly engaged in the instal lat ion of shrubbery and nursery

plants which resulL in capital  improvements to real property.  In addit ion,

pet i t . ioner performs mainLenance work and sel ls hort icul ture producLs to homeowners

as  we l l  as  to  o ther  cont rac tors .

2 .  Pet i t ioner  f i led  New York  S ta te  and loca l  sa les  and use tax  re tu rns

for the taxable period September 1, 7972 through August 31, 7976.

3. Pet i t ioner executed consents that extended the period of I imitat ion

for  assessment  o f  sa les  and use taxes  fo r  the  taxab le  per iod  September  1 ,  7972

through May 31 ,  1976 to  December  2A,  1977.

4 .  On Hay 12 ,  \977,  as  the  resu l t  o f  an  aud iL ,  the  Aud i t  D iv is ion  issued

a Notice of Determinat ion and Demand for Payment of Sales and Use Taxes Due

aga ins t  pe t i t ioner  fo r  taxes  due o f  $47,232.52 ,  p lus  pena lLy  and in te res t  o f

$ 2 2 , 2 8 8 . 3 8 ,  f o r  a  t o t a l  o f  $ 6 9 1 5 2 0 . 9 0  f o r  t h e  t a x a b l e  p e r i o d  S e p t e m b e r  1 ,  7 9 7 2

through August  31 ,  7976.

5 .  Pe t i t i one r  t . ime l y  f i l ed  a  pe t i t i on  f o r  a  hea r i ng  to  rev iew  the  a fo resa id

no t i ce  o f  de te rm ina t i on .

6.  0n  aud i t ,  pe t i t ioner rs  genera l  ledger ,  cash rece ip ts  and d isbursements

journa ls ,  Federa l  income tax  reLurns ,  sa les  and purchase reg is te rs ,  sa les  and

purchase invo ices ,  con t rac ts ,  and sa les  tax  re tu rns  were  examined.

7a.  The examinaLion revealed that  pet i t ioner  fa i led to pay the State

$34 r348 .49  pos ted  i n  t he  gene ra l  l edge r  unde r  t he  accoun t  "New York  S ta te  Sa les
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Tax  Payab le" .  The aud i to r  cap i taL ized th is  anount  ($34,348.39  d iv ided by  107%)

t o  a r r i v e  a t  a d d i t i o n a l  t a x a b l e  s a l e s  o f  5 4 8 7 . 7 7 8 . 0 3 .

b. The examinat ion further reveal-ed that pet i t ioner had gross sales of

$ 5 , 7 1 4 , 0 2 4 . 8 8 .  P e t i t i o n e r  h a d  r e p o r t e d  t a x a b l e  s a l e s  o f  $ 7 4 6 , 6 4 6 . 0 0 .  T h e

auditor deducted from the gross sales the taxable sales reported and the

add i t iona l  taxab le  sa les  as  de termined in  "a"  above to  a r r i ve  a t  a l leged

non- taxab le  sa les  o f  $4 ,4J9 ,600.85 .  The aud i to r  de termined tha t  o f  sa id

non- taxab le  sa les ,  the  ou t -o f -s ta te  sa les ,  resa le  sa les  and cap i ta l  i -mprovement

sales to exempt organizaEions totaled 72.0 percent or $3,225,372.67. The

aud i to r  de termined tha t  the  cos t  o f  mater ia ls  used in  these sa les  represented

34.5  percent  o f  the  sa les  or  $1  r I121732.85 .  The aud i to r  de termined tha t  o f  the

to ta l  mater ia l  purchases ,  the  tax  was pa id  on  15 .51  percent  o r  $3051936.00  and

tha t  $425,876.29  was so ld  in  a  taxab le  sa le .  These amounts  were  deducted  f rom

the to ta l  mater ia l  purchases  o f  $1 ,972,509.79  to  a r r i ve  a t  mater ia l  purchases

s u b j e c t  t o  u s e  t a x  o f  $ 1 2 7 , 9 6 4 . 6 5 .

c.  An analys is  of  expense purchases for  the month of  May 1975 revealed

tha t  . 0062  pe rcen t  t he reo f  was  sub jec t  t o  use  tax  aga ins t  sa les  f o r  t he  mon th .

The audi t .or  appl ied said percentage against  sa les for  the audi t  per iod to

a r r i ve  a t  expense  pu rchases  sub jec t  t o  use  tax  o f  $35  1427 .00 .

d.  A complete examinat ion of  the f ixed assets accounts revealed

pet i t ioner  had not  paid tax on the purchase of  machinery and equipment .

audi tor  arr ived at  machinery and equipment  purchases subject  to  use tax

that

The

o f

$  13  ,628  .  50

8.  Pet i t ioner 's  genera l  ledger  account  "New York  S ta te  Sa les  Tax  Payab le"

ref lects amounts of money col lected for New York State sales tax and amounts

b i l led  on  sa les  invo ices  fo r  sa les  tax .  The account  had a  c red i t  ba lance on
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August  31 ,  1972 o f  $17,871.31 .  A f te r  the  sa les  and use tax  re tu rns  had been

f i led for the tax period June 1, 1972 through August 31, 7972 in September

79 '12 ,  a  c red i t  ba lance o f  $12 1673.82  r+as  main ta ined.

9a .  Pet i t ioner 's  mater ia l  purchases  on  wh ich  the  Aud i t  D iv is ion  assessed

use tax represent i tems of tangible personal property purchased for use or

consumption in capital  improvement projects in this State with persons other

than exempt organizat ions.

b.  As a resul t  o f  the May 15 hear ing,  the Audi t  Div is ion extended i ts

examinat ion of  mater ia l  purchases.  The f i rs t  examinat ion had shown, based on a

tes t  o f  t he  mon th  o f  May ,  1975 ,  t ha t  ou t -o f - s ta te  sa les  cons t i t u ted  th ree

Len ths  o f  one  pe rcen t  o f  t he  non taxab le  sa les  o r  a  t o ta t  o f  $13 ,438 .00 .  On

review, the audi tor  examined each sale made dur ing the per iod at  issue that  the

pet i t ioner  c la imed to be an out-of -s tate sale and found the acLual  out-of -s tate

s a l e s  t o  b e  $ 3 3 2 . 4 7 1 . O 0 -

10.  Pet i t ioner  of fered no documenLat ion or  other  substant ia l  ev idence to

refute the Audi t  Div is ion?s f ind ings that  addi t ional  use tax was due on i ts

expense purchases and machinery and equipment  purchases.

11.  The Aud i t  D iv is ion  fa i led  to  es tab l i sh  tha t  pe t i t ioner 's  records  were

insuff ic ient to deLermine the exact amount of tax due on expense purchases.

CONCLUSIONS OF tAW

A.  Tha t  sec t i on  1147 (b )  o f  t he  Tax  Law p rov ides ,  i n  pa r t ,  " excep t  i n  t he

case of  a wi l l fu l Iy  fa lse or  f raudulent  return wi th in tent  to  evade the tax,  no

assessment  of  addi t ional  tax shal l  be made af ter  the expi rat ion of  more Lhan

three years f rom the date of  the f i l ing of  a return."

B.  That  s ince i t  has not  been shown that  pet i t ioner  f i led a wi l l fu l ly

fa lse or  f raudulent  return for  the per iod June 1,  I9 l2 Lhrough August  31,  1972,
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the Audit  Divis ion can not capiLal ize the credit  balance of $12,673.82 i .n

pet i t ioner 's general  ledger account "Nev, '  York State Sales Tax Payable".

C.  That  the  add i t iona l  taxab le  sa les  fo r  wh ich  pe t i t ioner  i s  l iab le  fo r

u n p a i d  s a l e s  t a x  i s  $ 3 0 6 , 7 2 5 . 0 0 ,  i n s t e a d  o f  $ 4 B 7 , 7 7 8 . 0 3 .

D. That the Audit  Divis ion erred in i ts or iginal  determinat ion of

pe t i t ioner ts  ou t -o f -s ta te  sa les .  The er ro r ,  however ,  was  cor rec ted  on  the

Division's re-examinat ion, as set forth in Finding of Fact "9b",  and

p e t i t i o n e r ' s  a c t u a l  o u t - o f - s t a t e  s a l e s  a r e  $ 3 3 2 , 4 7 7 . 0 0 ,  i n s t e a d  o f  $ 1 3 , 4 3 8 . 0 0 .

E. That due to the correct ions in the audit  as set out in Conclusions of

law "C" and "D" above, the amount of purchases of mater ials subject to use tax

i s  $ 3 2 , 0 4 2 . 0 0  i n s t e a d  o f  $ 1 2 7  , 9 6 4 . 6 5 .

F. That lacking a showing that pet. i t ioner 's purchase records were incom-

plete or insuff ic ient,  the test adopted by the Audit  Divis ion to determine

pet i t ioner 's  expense purchases  sub jec t  to  use  tax  i s  incor rec t .  Pe t i t ioner 's

l iabi t i ty is l imited to the amount found due for the test per iod of May 1975.

G. That the burden of proof is upon the pet i t ioner and the pet i t ioner has

not shown that the Audit  Divis ion erred in the determinat ion of i ts purchase of

machinery and equipment subject to use tax.

H.  That  the  pena l t ies  and in te res t  as  assessed are  sus ta ined

has not shown reasonable cause for noL paying over the taxes found

I .  That  the  pe t i t ion  o f  Lewis  &  Va len t ine  Nurser ies ,  Inc .  i s

the  ex ten t  ind ica ted  in  Conc lus ions  o f  Law t tB t t ,  t 'C t t ,  t 'D t t ,  t tE t t ,  and

Audit  Divis ion is hereby directed to accordingly modify the Not ice

Peti t ioner

due.

granted to

r rFr r .  The

o f



Determinat ion and Demand for

7977.  Except  as  so  gran ted ,

DATED: Albany, New York

MAY O 5 1982

' -6 -

Payment of Sales

the  pe t i t ion  is

and Use Taxes Due issued MaY 12,

in  a l l  o ther  respec ts  den ied .

TATE TAX COMMISSION

ISSI0NER q


