
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joyer ia  La t ina ,  Inc .

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax Law for
P e r i o d  1 2 / 7 1 7 2  -  1 1 1 3 0 / 7 5 .

AFFIDAVIT OF MAITING
Revision

Use Tax
the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 8th day of September, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Joyeria Lat ina, Inc.,  the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Joyer ia  La t ina ,  Inc .
c/o Arnoldo Contt i
9 1 - 1 0  2 1 2 r h  S r .
Queens Vi l lage, NY 11420

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of  the  pe t i t ioner .

sa id  addressee is  the  pe t i t ioner
said wrapper i the last.  known address

Sworn to before me this
8th day of September, 1982.

ST
OATHS PURSUANT TO
sEcTr0l{ }74

TAX IJAW
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last known address of the representat ive of the pet i t ion

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the Bth day of September, 1982, he served Lhe within not ice of Decision by
cert i f ied mai l  upon Samuel Momrod lewton the representat ive of the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Samuel Momrod Lewton
60 East  42nd St .
New York, NY 10165

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

MFIDAVIT OF MAITING

is the representat ive
on said wrapper is the

Sworn to before me this
8th day of September, 1982.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 8, 7982

Joyer ia  la t ina ,  Inc .
c/o Arnoldo Contt i
9 1 - 1 0  2 1 2 r h  S r .
Queens Vi l lage, NY 71420

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive leveI.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Tinance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Samue1 Momrod trewton
60 East  42nd St .
New York, NY 10165
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOYERIA IATINA. INC.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax Law for the Period December 1, 1972
through November 30, 1975.

Whether the Audit .  Divis ion

nontaxab le  sa les  fo r  the  per iod

DECISION

proper ly  d isa l lowed pe t i t ioner 's  repor ted

December 1, 7972 through November 30 ,  1.975.

TINDINGS OF FACT

Pet i t ioner ,  Joyer ia  La t ina ,  Inc . ,  c /o  Arno ldo  Cont t i ,  91-10  2 I2Lh St ree t ,

Queens V i l lage ,  New York  17420,  f i led  a  pe t i t ion  fo r  rev is ion  o f  a  de terminat ion

or for refund of sales and use taxes under Art ic les 28 and 29 of Lhe Tax Law

for  the  per iod  December  1 ,  1972 th rough November  30 ,7975 (F i le  No.  23560) .

A  smal l  c la ims hear ing  was he ld  be fore  Ar thur  Johnson,  Hear ing  Of f i cer ,  a t

the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  Two Wor ld  Trade Center ,  New York ,  New

York ,  on  November  18 ,  1981 a t  9 :15  A.M.  Pet i t ioner  appeared by  Samuel  Momrod

Lewton,  Esq.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Wi l l iam

F o x ,  E s q . ,  o f  c o u n s e l ) .

ISSI.IE

1.  Pet i t ioner ,  Joyer ia  la t ina ,  Inc . ,  opera ted  a  who lesa le  and re ta i l

jewe l ry  bus iness .

The bus iness  was so ld  on  or  abouL September  22 ,  7975.

2 .  0n  March  5 ,  1976,  as  the  resu l t  o f  an  aud i t ,  the  Aud i t  D iv is ion  issued

a Notice of Determinat ion and Demand for Pavmenl of Sales and Use Taxes Due



- 2 -

against pet i t ioner covering the period December 1, 7972 Lhrough November 30,

1 9 7 5  f o r  t a x e s  d u e  o f  $ 1 3 , 7 5 7 . 0 8 ,  p l u s  p e n a l t y  a n d  i n t e r e s t  o f  $ 5 , 0 1 8 . 1 6 ,  f o r  a

t o t a l  o f  $ 1 8 , 7 7 5 . 2 4 .

3 .  0n  aud i t ,  the  Aud i t  D iv is ion  cons idered pe t i t ioner 's  to ta l  sa les

o f  $216 1377.94  as  taxab le  because insu f f i c ien t  books  and records  were  prov ided

to substant iate that any port ion of such sales were exempt. In addit ion, the

Aud i t  D iv is ion  es t imated  sa la r ies  pa id  in  cash o f  $36,000.00  wh ich  were  cons idered

add i t iona l  taxab le  sa les  a long w i th  the  d isa l lowed nontaxab le  sa les ,  resu l t ing

i n  t a x e s  d u e  p e r  a u d i t  o f  $ 1 8 , 6 8 9 . A 1 .  P e t i t i o n e r  p a i d  s a l e s  t a x e s  o f  $ 4 , 9 3 1 . 9 9 ,

I e a v i n g  a d d i t i o n a l  L a x e s  d u e  o f  9 1 3 , 7 5 7 . 0 8 .

4. 0n September 261 1978, the Audit  Divis ion revised the Lax due to

$10,035.12  based on  the  resu l ts  o f  a  conference he ld  by  the  Queens D is t r i c t

O f f i c e .  A t  s u c h  c o n f e r e n c e ,  p e t i t i o n e r  s u b s t a n t i a t e d  t h a t  s a l e s  o f  $ 1 4 , 8 9 7 . 5 0

t o  V i c t o r i a  J o y e r i a ,  I n c .  ( a n  a f f i l i a t e d  c o r p o r a t i o n )  w e r e  f o r  r e s a l e .  A l s o ,

the  Aud i t  D iv is ion  de le ted  the  es t imated  cash sa la r ies .  Pet i t ioner  c la imed tha t

the  remain ing  sa les  ($ i34 ,901.54)  were  exempt  on  the  bas is  t .ha t  the  jewe l ry  was

del ivered outside New York State. The Audit  Divis ion attempted to ver i fy

pet i t ioner 's claim by sending inquir ies to customers (names \ .rere provided by

pet i t ioner) request ing the amount of merchandise purchased and the place of

del ivery. The Divis ion received two responses both indicat ing that the jewelry

was p icked up  a t  pe t i t ioner 's  p lace  o f  bus iness .  The ba lance o f  the  le t te rs

sent  (17)  were  re tu rned unde l iverab le  fo r  var ious  reasons .

5 .  Pet i t ioner  a rgued tha t  d i f fe ren t  invo ices  are  used fo r  who lesa le  and

re ta i l  sa les .  Pet i t ioner  exp la ined tha t  who lesa le  t ransac t ions  to  o ther

jewelry dealers are on invoices that contain a consignment agreement and that

the  nontaxab le  sa les  i t  repor ted  were  on  such invo ices .
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6. Pet i t . ioner adduced no substant ial  evidence to show that the jewelry

was transferred to the purchaser outside New York State.

7 .  Pet i t ioner  fa i led  to  es tab l i sh  tha t  i t s  fa i lu re  to  co l lec t  tax  on  the

t ransac t ions  a t  i ssue was due to  reasonab le  cause.

CONCLUSIONS OF tAW

A.  That  sec t ion  1132(c)  o f  the  Tax  Law spec i f i ca l l y  p rov ides ,  in  par t ,

tha t  i t  sha l l  be  presumed tha t  a l l  rece ip ts  fo r  p roper ty  o r  serv ices .  .  .  a re

subject to tax unt. i l  the contrary is est.abl ished, and the burden of proving

tha t  any  rece ip t . . . i s  no t  taxab le  sha l l  be  upon the  person requ i red  to  co l lec t

t a x .

B .  That  pursuant  to  20  NYCRR 525.2(a) (3 ) ,  the  sa les  tax  i s  a r rdes t ina t ion

taxr ' ,  tha t  i s ,  the  po in t  o f  de l i very  o r  po in t  a t  wh ich  possess ion  is  t rans fer red

by the vendor to the purchaser or designee controls both the tax incident and

Lhe tax  ra te .

C.  That .  pe t i t ioner  made sa les  o f  tang ib le  persona l  p roper ty  and serv ices

and fai led to establ ish by documentary evidence or otherwise, that the jewelry

was de l i vered  or  t rans fer red  to  the  purchaser  ou ts ide  New York  S ta te .  There fore

pet i t ioner is l iable for the sales taxes which i t  fai led to col lect f rom the

cus tomer  in  accordance w i th  the  prov is ions  o f  sec t ion  1133(a)  o f  the  Tax  law.

D.  That  the  pe t i t ion  o f  Joyer ia  La t ina ,  Inc .  i s  den ied  and the  Not ice  o f

Delerminat ion and Demand for Payment of Sales and Use Taxes Due issued March 5,

7976,  as  rev ised September  26 ,  1978,  i s  sus ta ined.

DATED: Albany, New York STATE TAX COMMI

SEP O B 1982


