
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet. i t ion
o f

Norman & El len Laneuvi l le
d /b /a  Norm's  She l l  S ta t ion AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Period
6/L /74  -  s l3 t /77  .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 14th day of December, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Norman & El len Laneuvi l le,  dlb/a Norm's ShelI  Stat ion the
pet i t ioners in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Norman & El len Laneuvi l le
d /b /a  Norm's  She l l  S ta t ion
301 East  Orv is  S t ree t
Massena,  NY 73662

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under Lhe exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
14 th  day  o f  December ,  7982.

tha t  the  sa id  addressee is  the  pe t i t ioner
forth sa id  wrapper  i s he  las t  known address

AUTHORIZED TO
OATHS PURSUANT
SECTION }74

INISTER
TO fAX I.AW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Norman & El len laneuvi l le
d /b la  Normrs  She l l  S ta t ion
301 East  Orv is  S t ree t
Massena,  NY 1 ,3662

Dear  Mr .  &  Mrs .  Laneuv i l le :

P lease take  no t ice  o f  the  Dec is ion
herewith.

December 14. 7982

of  the  Sta te  Tax  Commiss ion  enc losed

You have now exhaust.ed your right of review at
Pursuant  to  sec t ion(s )  1138 o f  the  Tax  Law,  any
an adverse decision by the State Tax Commission
Ar t i c le  78  o f  the  C iv i l  Prac t ice  Laws and Ru les
Supreme Court of  the StaLe of New York, Albany
date  o f  th is  no t ice .

the administrat ive level.
proceeding in court  to review
can only be inst i tuted under

,  and must be commenced in the
County, within 4 months from the

fnquir ies concerning Lhe computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed Lo :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / l  (518) 457-2a70

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

N0RMAN and ELLEN LANEWILIE
alb/a N0RM'S SI{ELI STATION

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax Law for the Period June 1, L974
t h r o u g h  M a y  3 1 ,  1 9 7 7 .

DECISION

Pet i t ioners ,  Norman and E l len  Laneuv i l le ,  d /b /a  Norm's  She l l  S ta t ion '  301

East  Qrv is  S t ree t ,  Massena,  New York  13662,  f i led  a  pe t i t ion  fo r  rev is ion  o f  a

deternination or for refund of sales and use taxes under Articles 28 and 29 of

the Tax Law for the period June 1, 7974 Lhrough May 31, 1977 (Fi le No. 21779).

A smal l  c laims hearing was held before Arthur Johnson, Hearing 0ff icer,

a t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  207 Genesee St ree t ,  U t ica ,  New

York ,  on  Harch  22 ,  7982,  a t  1 :15  P.M.  Pet i t ioners  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (A lexander  Weiss ,  Esq. ,  o f  counse l )

ISSUE

Whether an audit

for the period June 1

sales taxes due.

of  pe t i t ioners t  books

, L974 through May 31,

and records by the Audit  Divis ion

1977 accurately determined addit ional

FINDINGS OF FACT

1.  Pet i t ioners  Norman Laneuv i l le  and E l len  Laneuv i l le ,  d /b /a  Normrs  She l l

S ta t ion ,  opera ted  a  g rocery  s to re  and gaso l ine  s ta t ion .

2. 0n September 16, 1977, as the result  of  an audit ,  the Audit  Divis ion

issued a Not ice of Determinat ion and Demand for Payment of Sales and Use Taxes



- 2 -

Due against pet i t ioners covering the period June 1, 1914 through May 31, 1977

for  taxes  due o f  i2 r323.58 ,  p lus  pena l ty  and in te res t  o f  $949.96 ,  fo r  a  to ta l

o f  $ 3  , 2 7 3 . 5 4 .

3. 0n audit ,  the Audit  Divis ion anaLyzed pet i t ionersr grocery purchases

for the months of 0ctober,  1975, June, 1976 and March, 1977 and found that

68 .8  percent  o f  such purchases  wou ld  resu l l  in  a  taxab le  sa le  when so ld .  The

Audit  Divis ion also determined gasol ine purchases. A mark-up analysis was

performed for gasol ine and selected taxable grocery i tems based on cost and

sel l ing pr ices in effect in May, 1979 result ing in a weighted average mark-up

of  16 .59  percent .  Sa id  mark-up  was app l ied  to  app l i cab le  purchases  to  de termine

taxab le  sa les  o f  $204,838.00  fo r  the  aud i t  per iod .  Pet i t ioners  repor ted  sa les

o f  $171,637.00 ,  leav ing  taxab le  sa les  unders ta ted  by  $33,201.00 .

4. At the hearing, the Audit  Divis ion conceded that the taxes determined

due on  aud i t  o f  $2 ,323.58  be  reduced to  $1  ,469.09 .  The rev is ion  was based on

the fol lowing factors not consj-dered at the Lime of audit :  inventory adjustments,

burg la r ies ,  gaso l ine  losses  and cor rec ted  mark-up  percentages  supp l ied  by

p e t i t i o n e r s .

Pet i t ioners  conceded tha t  the  ad jus t .ed  gaso l ine  sa les  were  cor rec t .

5 .  Pet i t ioners r  ra t io  o f  taxab le  g rocery  purchases  to  to ta l  g rocery

purchases for the ent ire period under audit  was 62.5 percent rather than 68.8

percent computed for the three sample months.

6 .  Pet i t ioners '  overa l l  mark-up  on  grocery  purchases  was 16  percent .

This was based upon analysis of al l  taxable i tems sold and giving considerat ion

to  c igare t tes  so ld  by  the  car ton  and case sa les  o f  beer  and soda.

7 .  Dur ing  the  per iod  a t  i ssue,  pe t i t ioners  w i thdrew $4r000.00  o f  merchand ise

from inventory for personal and business consumption. Pet i t ioners'  are l iable

fo r  a  use  tax  on  the  taxab le  i tems (62 .5  percent )  .
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8. The books and records maintained

the Audit  Divis ion to determine the exact

tax  l iab i l i t y .

by pet i t ioners were inadequate for

amount of pet i t ioners sales and use

9 .  Pet i t ioners'  adduced no evidence to establ ish that their  fai lure to

pay the taxes at issue was due to reasonable cause.

CONCI,USIONS OF tAW

A. That,  in view of pet i t ioners'  inadequate recordkeeping, the Audit

D iv is ion  proper ly  de termined pe t i t ioners '  taxab le  sa les  in  accordance w i th

sect ion 1138(a) of the Tax Law. However,  i ts determi-nat ion of addit ional

taxable sales and taxes due did not give considerat ion to the factors set

fo r th  in  F ind ings  o f  Fac t  t t4 r t ,  t t5 " ,  
"6 "  and t t7 r t .  There fore ,  the  add i t iona l

tax due shal l  be reduced accordingly.

B .  That  the  pe t i t ion  o f  Norman and E l len  laneuv i l le ,  d /b la  Norm's  She l l

Stat ion is granted to the extent indicated in Conclusion of law "Att ;  that.  the

Audit  Divis ion is hereby directed to modify the Not ice of Determinat ion and

Demand for Payment of Sales and Use Taxes Due issued September 15, 1977; and

tha t ,  except  as  so  gran ted ,  the  pe t i t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

DEC 1 4 1982
STATE TAX ISSION


