
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

L  Truck  Stop  & Serv ice  Inc .

fo r  RedeLerminat ion  o f  a  Def ic iency  or  a
of a Determinat ion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax law for
P e r i o d  7 2 /  I l T I - B / 3 7 / 7  4 .

AFFIDAVIT OF MAITING
Revision

Use Tax
the

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

StaLe of New York
CounLy of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the DepartmenL of TaxaLion and Finance, over 18 years of age, and that on
t .he  29 th  day  o f  December ,  1 ,982,  he  served the  w iLh in  no t ice  o f  Dec is ion  by
cer t i f ied  mai l  upon L  Truck  Stop  & Serv ice  Inc . ,  the  pe t i t ioner  in  the  w i th in
proceed inS,  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

L  Truck  Stop  & Serv ice  Inc .
A t t :  John leogrande,  Pres .
Route 54
Yorkv i l le ,  NY 13495

and by deposit ing same enclosed in a posLpaid properly addresserl  wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says
herein and that Lhe address set
o f  the  pe t i t ioner .

Sworn to before me this
29Lh day of December, 1,982.

ft"ti, 1 ( I  { r / \

OATHS PUN.SUANI
sEOfIOi t  ]74

AD}IINISTER
?O TAX I,AY/



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 29, 1982

I Truck St.op & Service Inc.
A t t . :  John Leogrande,  Pres .
Route 5A
Yorkv i l le ,  NY 13495

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewi th .

You have now exhausted your r ight of  review at Lhe administrat ive level
Pursuant  to  sec t ion(s )  1138 o f  the  Tax  Law,  any  proceed ing  in  cour t  to
an adverse decision by the State Tax Commission can only be insLituted
ArLicle 78 of the Civi l  Pract ice laws and Rules, and must be commenced
Supreme Court of  the State of New York, Albany County, r+i thin 4 months
d a t e  o f  t h i s  n o t i c e .

revlew
under
in the
from the

Inquir ies concerning Lhe computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS DepL. Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone il (518 ) 457 -207 0

Very  t ru ly  yours ,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representat ive



STATE Otr' NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

I TRUCK STOP & SERVICE, INC.

for Revision of a DeterminaLion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of  the  Tax  Law fo r  the  Per iod  December  1 .  1977
through August .  31 ,  1974.

DECISION

Pet i t ioner ,  L  Truck  Stop  & Serv ice ,  Inc .  Route  5A,  Yorkv i l le ,  New York

13495,  f i led  a  pe t i t ion  fo r  rev is ion  o f  a  de terminat ion  or  fo r  re fund o f  sa les

and use taxes under Art ic les 28 and 29 of the Tax Law for the period Decernber 1,

1971 th rough August  31 ,  1974 (F i fe  No.  22449) .

A  fo rmal  hear ing  was he ld  be fore  Ju l ius  E .  Braun,  Hear ing  0 f f i cer ,  a t  the

of f i ces  o f  the  Sta te  Tax  Commiss ion ,  S ta te  Of f i ce  Bu i ld ing ,  Ut ica ,  New York ,  on

March  18 ,  7982 aL  2 :30  P,U.  Pet i t ioner  appeared by  John leogrande,  Pres ident .

The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Pat r i c ia  L .  Brumbaugh,

E s q . ,  o f  c o u n s e l ) .

ISST]ES

I .  Whether the appl icat ion by pet i t ioner for refund for overpayment of

sa les  tax  was t ime ly .

I I .  Whether the State is estopped from denying a refund for overpayment of

sa les  tax  by  ac t ion  o f  the  Aud i t  D iv is ion .

FINDINGS OT'FACT

1.  0n September 29,  1977,  the Audi t  Div is ion received an appl icat ion f rom

I Truck Stop & Serv ice,  Inc.  for  a  refund in  the amount  of  $10,938.19 for  the

per iod December 1,  1971 through May 31,  1977 ot  the grounds that  i t  was incorrect ly



- 2 -

repor t ing  taxab le  sa les  and tha t  excess  sa les  tax  pa id  be  re funded.  Sa id  c la im

w a s  l a t e r  a m e n d e d  t o  $ 1 1 . 7 8 0 . 7 1 .

The Aud i t  D iv is ion  had approved and re funded $4 ,255.A4 o f  the  c la im fo r

the  per iods  o f  Sep lember ,  7974 th rough May,  7917.  For  Lhe per iods  pr io r  to

September, 7974 the refund was denied because the appl icat ion was not submitt .ed

within three years after the tax was payable. Since the refund claim was

postmarked on  September  22 ,  1977 on ly  the  tax  remi t ted  fo r  quar te r ly  per iods

af te r  September  1 ,  7974 was deemed re fundab le .  The pe t i t ion  there fore  is  fo r  a

re fund o f  $7 ,525.67  fo r  the  per iods  o f  December  1 ,  1971 t .o  and inc lud ing  the

per iod  end ing  August  31 ,  I974.

2 .  0n  Ju ly  28 ,  1972,  pe t i t ioner  s igned a  Consent  to  F ix ing  o f  Tax  Not

Prev ious ly  Determined and Assessed and pa id  $603.59  fo r  sa les  tax  found to  be

due as the result  of  an audit .  Pet i t ioner claimed that "we v,rere told that we

were making computat ions and doing our sales tax correct ly and coming some

years laLer,  we found out t .hat.  we weren' t  making these computat ions correct ly."

According to the Audit  Divis ion the transact ions involved in the audit  were for

sa les  o f  motor  veh ic les  made in  h igher  tax  raLe ju r isd ic t ions  ou ts ide  o f

pet. i t ioner 's counLy. An adjustment had to be made for the higher taxes which

shou ld  have been co l lec ted .

CONCTUSIONS OF tAI,{

A .  That  sec t . ion  1139(a)  requ i res  tha t  an  app l ica t ion  fo r ' re fund be  f i led

with the Tax Commission within three years after the date when the tax was

payab le .  Pet i t . ioner 's  app l i ca t ion  fo r  the  per iod  December  1 ,  1971 th rough

AugusL 31 ,  1974 was la te  f i led  on  Septenber  22 ,  7977.

B. That an estoppel may not be invoked to prevent the State from col lect ing

taxes lawful ly imposed and remaining unpaid in the absence of statutory authori ty.
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McMahon v.  State Tax Commiss ion,  45 A.D.2d 624.  The Tax Commiss ion is  not  by

i t s  p r i o r

assess ing

E2d 563i

c.

act ions  es topped f rom cor rec t ing  a  mis take  o f  law nor  p rec luded f rom

tax  due.  Southern  Hardwood Tra f f i c  Assoc ia t ion  v .  Un i ted  Sta tes ,  477

Freuhauf  Corpora t ion  v .  Commiss ion  o f  In te rna l  Revenue,  356 Fzd 975.

That  the  pe t i t ion  o f  L  Truck  Stop  & Serv ice ,  Inc .  fo r  a  re fund is

d e n i e d .

DATED: Albany, New York

DEC 2 I 1982
STATE TAX COMMISSION

trCTI}IG


