
STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

A.  J .  Kur tz  &  Sons

for Redeterminat ion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under Art ic le 28 & 29 of the Tax law for
P e r i o d  1 2 /  7 / 7 2 - 1 1 /  3 0  / 7 5 .

AFFIDAVIT OF MAII.ING
Revision

Use Tax
the

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 13th day of August,  7982, he served the within not ice of Decision by
cert i f ied mai l  upon A. J.  KurLz & Sons, the pet i t ioner in the within
proceeding, bV enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

A. J .  Kur tz  & Sons
5  Essex  S t .
New York, NY 10002

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post  o f f ice or  o f f ic ia l  deposi t .ory)  under  the exc lus ive care and cusLody of
the United States Postal $ervice within t.he State of New York.

That deponent further says
herein and Lhat the address set
o f  the  pe t i t ioner .

Sworn to before me this
13 th  day  o f  August ,  1982.



STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

A.  J .  Kur tz  &  Sons

for  Redeterminat ion  o f  a  Def ic iency  or  a  Rev is ion
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
Per iod  12 /  7  /  7  2 -77  I  30  /75  .

MFIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxat ion and Finance, over 18 years of age, and Lhat on
the  13 th  day  o f  August ,  1982,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Jack L. Dlugash the represent.at ive of the pet i t ioner in the
wi th in  p roceed inS,  by  enc los ing  a  L rue  copy  thereo f  in  a  secure ly  sea led
postpa id  wrapper  addressed as  fo l lows:

Jack  L .  D lugash
2 1 0 9  B 6 r h  S r .
Brook lyn ,  NY 11214

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the St.ate of New York.

That deponent further says that the said addressee is the representaLive
of the pet i t ioner herein and that the address set forth on said \{rapper is the
last known address of the representat ive of the pet i t ionqf.

Sworn to before me this
13 th  day  o f  August ,  7982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 13, 7982

A.  J .  Kur tz  &  Sons
5  E s s e x  S t .
New York, NY 70002

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewi th .

You have now exhausted your r ight of  review at the administ .rat ive level.
Pursuant  to  sec t . ion(s )  1138 & 7243 o f  the  Tax  Law,  any  proceed ing  in  courL  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the comput.at. ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
A lbany ,  New York  12227
Phone / l  (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Jack  L .  D lugash
2109 86rh  Sr .
Brook1yn, NY 11214
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

A.J. KI]RTZ & SONS

for Revision of a Determinat ion or for Refund
of  Sa les  and Use Taxes  under  Ar t i c les  28  and 29
of  the  Tax  law fo r  the  Per iod  December  1 .  1972
through November  30 ,  1975.

Pet . i t ioner ,  A.J .  Kur tz  & Sons,  former ly  located at  5  Essex Street ,  New

York,  New York,  f i led a pet i t ion for  rev is ion of  a  determinat ion or  for  re fund

of  sa les and use taxes under  Ar t ic les 28 and 29 of  the Tax law for  the per iod

December 1,  1972 Lhrough November 30,7975 (F i le  No.  16956) .

A formal  hear ing was held before James T.  Prendergast ,  Hear ing Of f icer ,  a t

the of f ices of  t .he State Tax Commiss ion,  Two Wor ld Trade Center ,  New York,  New

York ,  on  Ju l y  10 ,  1978  a t  2 :30  P .M.  Pe t i t i one r  appeared  by  Jack  L .  D lugash ,

cPA.  The Audi t  Div is ion appeared by Peter  crot ty ,  E"q.  ( t r ' ranc is  cosgrove,

E "q . ,  o f  counse l ) .

ISSIIES

I.  Whether the audit  procedures used by the Audit  Divis ion to determine

add i t iona l  sa les  taxes  due f rom pet i t ioner  were  proper .

I I .  Whether  the  d isa l lowance o f  pe t i t ioner rs  non- taxab le  sa les  bv  the

Aud i t  D iv is ion  was proper .

FINDINGS OF FACT

DECISION

a wholesale and

The dry goods it

d res  ses  .

1 .

reta i l

carr ied

Pet i t ioner ,  A.J .  Kur tz  & Sons,  was the operator  o f

dry  goods store at  5  Essex Street  in  New York Ci ty .

inc luded sheets,  p i l low cases,  underwear ,  socks and
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2.  Pet i t ioner  f i led New York Stat .e  and Local  Sales and Use Tax Returns

for the period December 1, 7972 Lhrough November 30 , 1975.

3.  Pet i t ioner  s igned a consent  to  extend the per iod of  l imi ta t ion for

assessment  of  sa les and use taxes for  the per iod December 1,  1972 through

Novenber  30,  1975 to Decenber  19,  1976.

4.  0n 0ctober  1,  7976,  as the resul t  o f  an audi t . ,  Lhe Audi t  Div is ion

issued against petit ioner a Notice of Determination and Demand for Payment of

Sa les  and  Use  Taxes  Due  assess ing  $39 ,868 .88  add i t i ona l  t ax  p lus  $77 ,372 .90

penal ty  and in t .erest  for  the per iod December 1,  1972 through November 30,7975.

5.  0n audi t ,  the Audi t  Div is ion found that  the sa les as recorded in

pet i t ioner 's  cash book for  the per iods March 1,  7974 through May 31,  7974 and

December 1, 7974 through February 28, 7975 exceeded Lhe sales as reported on

pet i t ioner 's  sa les and use tax returns for  Lhe same per iods by $5,856.00 or

28.28 percent .  The Div is ion appl ied th is  percentage to Lhe taxable sa les as

repor ted on the sa les and use tax returns for  the audi t  per iod to  arr ive at

add i t i ona l  t axab le  sa les  o f  $37 ,443 .00  and  tax  due  o f  $21788 .27 .  The  pe t i t i one r

agreed to the above t .est  per iod.  At  the hear ing,  the pet i t ioner 's  represent .at ive

conceded th is  amount .

6. The Audit Division further found that of petit ioner's non-taxable

sales for  the per iod September 1,  1974 through February 28r  7975,  sa les to ta l l ing

$15'636.82 or  31.82 percent  were unsubstant ia ted by an exempt ion document  or

proof  o f  an out-of -country  del ivery.  The Div is ion appl ied th is  percentage to

pet i t ionerrs  non- taxable sa les to  arr ive at  d isa l lowed non- taxable sa les of

i 494 ,886 .00  and  Lax  due  o f  937 ,080 .61 .

7.  Pet i t ioner 's  ev idence in  suppor t  o f  sa les where u l t imate del ivery was

made out-of-country consisted of invoices of exporters which indicated the
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receipt of cartons of dry goods for shipment. to Israel. The invoices were

insuff icient. to establish that the dry goods to be shipped to Israel were sold

by pet . i t ioner ,  or  that  dry  goods so ld by pet i t ioner  were del ivered to  the

purchaser  outs ide New York State.

8.  Pet i t ioner 's  books and records were suf f ic ient  for  the Audi t  Div is ion

to conduct a complete audit.

9 .  Pet i t ioner  acted in  good fa i th  at  a l l  t imes.

CONCIUSIONS OF IAW

A.  That  sec t ion  1132(c)  o f  the  Tax  law prov ides ,  in  par t . ,  tha t  i t  sha l l

be presuned that al l  receipts for property of any type mentioned in sect ion

1105(a)  a re  sub jec t  to  tax  un t i l  the  cont ra ry  i s  es tab l i shed,  and the  burden o f

proving that any receipt is noL taxable sha1l be upon the person required to

co l lec t  the  tax .

B. That pet i t ioner fai led in i ts burden of proof to show that the non-taxable

sa les  d isa l lowed by  the  Aud i t  D iv is ion  were  de l i vered  ou t . -o f -s ta te  o r  tha t  the

purchaser thereof was exempt from payment of sales tax.

C. That al though there is statutory authori ty for use of a test per iod to

determine the amount of tax due, resort  to such method of computing tax l iabi l i ty

must be founded upon an insuff ic ieny of record keeping which makes i t  v i tual ly

impossible to ver i fy such l iabi l i ty and conduct.  a complete audit .  (Chartair  Inc.

v .  S t a t e  T a x  C o m m i s s i o n ,  6 5  A . D .  2 d  4 4 ,  4 l I  N . y . S . Z d  4 1 , . )

D.  That  s ince  pe t i t ioner  ma in ta ined adequate  books  and records ,  the  use

of  a  tes t  per iod  to  de termine d isa l lowed non- taxab le  sa les  becomes arb i t ra ry

and capr ic ious .  Accord ing ly ,  pe t i t ioner rs  tax  l iab i l i t y  on  d isa l lowed non- taxab le

sales is l imited to the actual amount found due for the periods tested.



- + '

E .  That  pe t i t ioner 's  tax  l iab i l i t y  on  add i t iona l  taxab le  sa les  (F ind ing

of  FacL "5" )  i s  sus ta ined in  fu l l .

F .  That  the  pena l t ies  imposed pursuant  to  sec t ion  1145(a)  o f  the  Tax  Law

and the interest in excess of the minimum statutory rate are cancel led.

G. That the pet i t ion of A.J.  Kurt .z & Sons is granted to the extent.

ind ica ted  in  Conc lus ions  o f  Law "D"  and "F t?above.  The Aud i t  D iv is ion  is

hereby directed to accordingly modify the Not ice of Determinat ion and Demand

for  Payment  o f  Sa les  and Use Taxes  Due issued on  October  1 ,  1976.  Except  as  so

granted ,  the  pe t i t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

AUG 1 3 1982

------_

IONER

\



STATE OF NEI,i YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

A. J.  KurLz & Sons

for Redeterminat ion of a Def ic iency or a
o f  a  Determinat ion  or  a  Refund o f  Sa1es &
under Art ic le 28 & 29 of the Tax Law for
P e r i o d  1 2 /  I  1 7 2 - 1 1  /  3 0  / 7 5  .

AFFIDAVIT OF MAIIING

is  the  pe t i t ioner
the last known address

Revis ion
Use Tax

the

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  29 th  day  o f  0c tober ,  1982,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon A. J.  Kttr tz & Sons, the pet i t ioner in the within
proceed ing ,  by  enc los ing  a  L rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

A. J.  KurLz & Sons
c /o  Jack  L .  D lugash
2709 B6Lh Street
Brooklyn, NY 77274

and by  depos i t ing  same enc losed in  a  posLpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That.  deponent further says
here in  and tha t  the  address  se t
o f  the  pe t i t ioner .

Sworn to before me this
29Lh day  o f  October ,  1 ,982.

that the said a
fo r th  on  sa id  w

r e s s e e
apper  i s



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

*Attgr+$s-+3;-*9S"2-*-

% /*l 2^'!t'r',2'r/' U /oq ,i:",fl . (1
,6'lz*/*rz /",7/Jt +

0cT 2 e 1982
I
1

A .  J "  X u r L z  &  S r : n s
5-*sscr-{it:*
NeW York, NY 10002

Gent lemen:

P lease Lake no t ice
t re rewi th .

ill

o f  t he  Dec i s i on  o f  Lhe  S la te  Tax  Comrn i ss ion  enc losed

You  have  now exhaus ted  you r  r i gh t  o f  r ev iew  a t  t he  admin i s t ra t i ve  l eve l .
Pu rsuan t  t o  sec t i o r r ( s )  1138  &  7243  o f  t he  Tax  l aw ,  any  p roceed ing  i n  cou r t  t o
r : ev iew  an  adve r : se  dec i s i on  by  t he  S ta te  Tax  Commiss ion  can  on l y  be  i ns t i t u ted
unde r  A r t i c l e  78  o f  t he  C i v i l  P rac t i ce  Laws  and  Ru les ,  and  mr rs t -  be  commenced  i n
t . he  Sup reme  Cour t  o f  t he  S ta te  o f  New York ,  A lbany  CounLy ,  w i t h i n  4  mon ths  f r om
t h e  d a t e  o f  t h i s  n o t i c e .

Inqu i r ies  concern ing  the  computa t ion  o f  tax  due or  re fund a l lowed in  accordance
w i t h  t h i s  d e c i s i o n  m a v  b e  a d d r e s s e d  t o :

NYS Dept .  Taxat ion  and F inance
Law Bureau -  l i t i ga t ion  Un i t
A lbany ,  New York  1"2227
Phor re  #  (S tS)  457-2070

Very  t ru ly  yours ,

STATE TAX COMMISSION

Pet i t ioner '  s  RepresentaL ive
J a c k  L .  D l u g a s h
2 1 0 9  8 6 r h  S t . .
B r o o k l y n ,  N Y  1 1 2 1 4
Taxing Bureaut s Representat ive



i,u,o*'J';

c{

(n r{

,a
ts

N  . Z
p t J
t{ vl
a x

M X $ . i
.  o >

l? t/:
1 4 B. U

< L n U

EEB-N> 'E?d -

E5:3:
$IJHH;
i*ei'l




