
STATE OF NEW YORK

STATB TAX COMMISSION

In the t t e r  o f
o f

Ku l ik  Res taurant ,  Inc .

o f  a  Def ic iency  or  a
or a Refund of Sales &
29 of the Tax law for

for Redeterminat ion
of a Determinat ion
under Art ic le 28 &
3/ r /7e -2128 /8 t .

Rev is ion  :
Use Tax

the  Per iod :

AT'FIDAVIT OF MAIIING

St.ate of New york
County of Albany

Jay vredenburg, being.duly 
r*9fr, deposes and says that he is an emproyeeof the Department oi taxa[io"-i t ta r in"n"e] ;; ; ."1g years of age, and that onthe 24th day of May, 7982, rt" 

"".""4 
the within notice of Decision by cert i f iedmai l  upon Kul ik  Rei taurani ,  i " . . ,  the per i i i ; ; ; ,  in  the wi th in  proceeding,  by

: : t i : i i l$ r1. . r "  
copv thereof  in  a secure ly  sealed posrpaid wrapper  addressed

Ku1ik  Restaurant .  Inc .
851 Madison Avenue
Albany, Ny l22Ag

and by deposit ing same enclosed(posr office o, irri.i"l q;;;;;;lyi. ffi:i"1fl"':::i;1I":.9::';fo"liStilutlr"the united states postal s" ' t"r"u within the state of New york.

That deponent further savs
nere ln  and tha t  the  addrer "  . " t
o f  the  pe t i t ioner .

Sworn to before me this
24Lh day of May, tgg2.

that the addres e is  the  pe t i t ioner
forth wr r  is the last.  known address

s a i d
s a i d

" 1 n



STATE 0F NEI,rr Y0RK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joseph Kul ik
Indiv.  & as Off icer of Kul ik Restaurant. MFIDAVIT OF MAIIING

for Redetermination of a Deficiency or a Revision :
of a Determinat. ion or a Refund of Sales & Use Tax
under Art icle 28 & 29 of the Tax Law for the period:
3/r /7e-2/28/81 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 24th day of May, L982, he served the within not ice of Decision by cert i f ied
mai l  upon Joseph Kul ik,  Indiv.  & as 0ff icer of Kul1k Reslaurant the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  v r rapper  addressed as  fo l lows:

Joseph Kul ik
Indiv.  & as 0ff icer of Kul ik Restaurant
851 Madison Avenue
Albany, NY V2Ag

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
of the peti l ioner.

Sworn to before me this
24Lh day of May, 1982.

that the
forth on

sa id  addressee
sa id  wrapper  i

is the petit ioner
the last known address



STATE OF NEW YORK
STATB TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
o f

Joseph Kul ik
Ind iv .  &  as  0 f f i cer  o f  Ku l i k  Res taurant AFFIDAVIT OF MAITING

for  Redeterminat ion  o f  a  Def ic iency  or  a  Rev is ion
of a Determinat ion or a Refund of Sales & Use Tax
under Art . ic le 2B & 29 of the Tax Law for the
P e r i o d  3 /  I / 7 9 - 2 /  2 8  /  B I .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
t 'he 24th day of May, 7982, he served the within not ice of Decision by cert i f ied
mai l  upon R ichard  V.  D 'A lessandro  the  representa t ive  o f  the  pe t i t ioner  in  the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

R ichard  V.  D 'A lessandro
111 Washington Avenue
A1bany,  NY 12210

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent
of the pet i t . ioner
last known address

further says that.  the said addressee
herein and that.  the address set forth

of the representat ive of the pet i t j

the representat ive
said wrapper is the

1 S

on

Sworn to
24Lh d,ay

before
o f  May,

me this
7982.



STATE OF NEW YORK
STATE TAX COMMISSION

e Pet. i t ion
o f

Ku l ik  Res taurant ,  fnc .

for Redeterminat ion of a Def ic iency or a Revisionof a Determinat ion or a Refund of bales * Use-ia"under Art ic le 2B & 29 of the Tax law for thePer iod  3 / I /79-2128/81

State of New york
County of Albany

Jay vredenburg, being duly :wern, deposes and says that he is an employeeof the Departrnent of raxai ion ana Finance, or".-  1g years of age, and thaL onthe 24th day of May, 7982, tre slrveo the within not ice of Decision by cert i f iedmai l  upon Richard V'  D'Aressandro the represenfat ive of the pet i t ioner in thewi th in  p roceed ins , , l y  encros ing  a- t rue  c ipy  thereo f  in  a  securery  searedpostpa id  l v rapper  addressed as  lo l lows:

R ichard  V.  D 'A lessandro
111 i{ashington Avenue
Albany ,  Ny  12210

and by deposit ing same enclosed in a postpaid properly acldressed wrapper in a(post of f ice or off ic ial  depository) urra"r i r ru-"" i r , r" i r ru 
""ru 

and cusLody ofthe united states post.al  s" i -" i ""  within the state of New york.

,  
further says that the said addressee

nereln and that the address set forth

That deponent.
of the pet i t ioner
last known address of the representat ive of the pet i t i

AFFIDAVIT OF MAII.ING

i.s the representative
wrapper is thes a i d

Sworn t .o before me this
24rh  day  o f  May,  tgg2.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

l lay 24, 7982

Joseph Kul ik
Ind iv .  &  as  Of f i cer
851 Madison Avenue
Albany, NY nzAB

Dear  Mr .  Ku l i k :

of Kul ik Restaurant

P lease take  no t ice  o f  the  Dec is ion  o f  the  St .a te  Tax  Commiss ion  enc losed
herewit .h.

You have now exhaust.ed your r ight of  review at the administrat ive leve1.
Pursuant to sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst. i tuted
under  Ar t i c le  78  o f  the  C iv i l  Prac t ice  Laws and Ru1es,  i rnd  must  be  commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone l t  (518) 457-2070

Very truly yours,

STATE TAX I]OMMISSION

cc:  Pet i t ioner '  s  Representa t ive
R i c h a r d  V .  D ' A l e s s a n d r o
111 Washington Avenue
Albany ,  NY 12210
Taxing Bureau' s Representat ive



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

tlay 24, L982

Kulik Restaurant, Inc.
851 Madison Avenue
Albany, NY 12208

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative
Pursuant to section(s) 1138 & 1243 of the Tax law, any proceeding
review an adverse decision by the State Tax Commission can only be
under Art icle 78 of the Civi l  Practice laws and Rules, and must be
the Supreme Court of the State of New York, Albany County, within
the date of this notice.

Inquiries concerning the computation of tax due or refund allowed
with this decision may be addressed to:

level .
in court to
insti tuted
commenced in

4 nonths fron

in accordance

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Albany, New York L2227
Phone # (518) t+57-2070

Very truly yours,

STATE TAX COMUISSION

Petit ioner' s Representative
Richard V.  D 'Alessandro
111 Washington Avenue
Albany, NY 12210
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t l e r  o f  t he  Pe t i t . i on

o f

KUtrK RESTAURANT, rNC.

for Revision of a Determinat ion or for Refund
of  Sa les  and Use Taxes  under  Ar t i c les  28  and 29
of  the  Tax  Law fo r  the  Per iod  March  1 .  1979
through February  28 ,  1981.

DECISION

In the Matter of the Pet i t ion

o f

JOSEPH KI]IIK
Ind iv idua l l y  and as  an  Of f i cer  o f

KI]IIK RESTAURANT, INC.

for Revision of a Determinat ion or for Refund
of  Sa les  and Use Taxes  under  Ar t i c les  28  and 29
of the Tax Law for the Period March 1. 7979
through February  28 ,  1981.

Pet i t ioner ,  Ku1 ik  Restaurant ,  Inc . ,  851 Mad ison Avenue,  A lbany ,  New York

12243,  f i led  a  pe t i t ion  fo r  rev is ion  o f  a  de terminat ion  or  fo r  re fund o f  sa les

and use taxes under Art ic les 28 and 29 af the Tax Law for the period March 1,

1979 through February 28, 1981 (Fi le No. 33440)

Pet i t ioner,  Joseph Kul ik,  individual ly and as an off icer of Kul ik Restaurant,

Inc . ,  152 South  A l len  St ree t ,  A lbany ,  New York  12208,  f : i l ed  a  pe t i t ion  fo r

rev is ion  o f  a  de terminat ion  or  fo r  re fund o f  sa les  and use taxes  under  Ar t i c les

28 and 29 of the Tax Law for the period March 1, 1979 through February 28, 1981

(T i le  No.  3344I ) .
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A formal  hear ing was held before Dor is  E.  Ste inhardt ,  Hear ing Of f icer ,  a t

the off ices of the State Tax Commission, State Canpus, Albany, New York, on

September 9,  1981 at  9 :30 A.M.  and on September 10,  1981 at  9 :30 A.M.  Pet i t ioners

appeared by Richard V. D'Alessandro, Esq. The Audit Division appeared by

Ralph J .  Vecchio,  Esq.  (Patr ic ia  l .  Brumbaugh,  Esq. ,  o f  counsel ) .

ISSUES

I. Idhether petit ioner Kulik Restaurant, Inc. t imely f i led petit ions for

the period ended May 31r 1979 through the period ended August 31, 1980.

II.  Whether the State Tax Commission has jurisdict ion to determine the

sales tax l iabi l i ty of petit ioner Joseph Kulik for the period ended May 31,

1979 through the per iod ended May 31,  1980.

III .  t{hether petit ioner Joseph Xuflt  was a person required to col lect tax

on behalf of Kulik Restaurant, Inc. and is therefore personally l iable for

sales taxes unpaid by the corporation.

IV. Lttrether the Audit Division correctly determined the amounts of the

sales tax l iabi l i ty of petit ioner Kulik Restaurant, Inc. for the periods ended

August  31,  1980,  November 30,  1980 and February 28,  1981.

FINDINGS OF FACT

1.  0n or  about  0ctober  18,  1979,  Kul ik  Restaurant ,  Inc.  ( t tRestaurant t t )

f i led a New York State and Local Sales and Use Tax Return for the period ended

May 31,1979,  re f lect ing taxes due in  the amount .  o f  $13,885.32,  but  enc losed no

remittance therewith. For the period ended August 31, 1979 through the period

ended May 31, 1980 Restaurant similarly fai led to remit payments but f i led

returns showing Laxes due in the following amounts:



s/3r /7e
8131/7e

nl3a17e
212e/80
s/31/80

With reference to those periods

Audit. Division issued estimated

scheduled as fo l lows:

PERIOD ENDED

8/31/80
171 30 | 80
2/28 /81

TAX

$ 14 ,561 .94
74,482.05
73,754.34
74,968.A7

30, 1980 and February 28, 1981,

$  13 ,885 .32
1.4 ,567.94
74  ,482  .05
13,754.34
74,968.A7

did not f i le returns, the

penalty and interest,

8l3r l7e
Lr/30179
2/29 /80
s /37/ 80

PBRIOD ENDED

-3 -

DATE FITED

10118/79
r /1r /80
7178/80
7118 /80

7/  14/  80
1, /74/80
2/22t80
8/1Yl80
8/18 /80

for which Restaurant

assessments for  tax,

For the periods ended August 31, 1980, November

Restaurant did not f i le sales Lax returns.

2. The Audit Division issued assessments to Restaurant, assert ing taxes

due as reflect.ed on its returns f i led, plus penalty and interest, as fol lows:

PERIOD ENDED DATE ISSIIED TAX

DATE ISSIIED

1.2/Lo /80
41 1 l  87
2le/87

TAX

$  18 ,710 .08
18 ,710 .08
15 ,0oo . oQ:k

:t Under Jeopardy

3.  0n I Iay 7,  1981,  Restaurant  f i led a le t ter  o f  protest  and pet i t ions in

response to al l  the aforementioned assessments.

4.  0n February 9r  1981,  the Audi t  Div is ion issued to pet i t ioner  Joseph

Kulik a Notice of Determination and Demand under Jeopardy for Payment of Sales

and Use Taxes Due, assert ing taxes for the period ended February 28, 1981 in

the est imated amount  of  $15,000,00,
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0n February 27, 1981, the Audit Division

Demand for Payment of Sales and Use Taxes Due

1979 through the per iod ended August  31,  1980,

in terest  due,  scheduled as fo l lows:

PERIOD ENDED TAX PENAITY INTEREST

issued to Mr. Kulik a Notice and

for the period ended March 31,

assert ing taxes, penalty and

TOTAI

s l37 l7e
8/3Ll7e

1r /30179
2 /29 /80
s l3L/80
8 /31 /80

$ 5  ,385 .32
14,56t.94
14,482.05
13,754.34
14,968.07
18 .710 .08? t

$81  , 861  . 80

$ 2 ,730 .64
3 ,058 .01
2 ,606  .77
2 ,A63 .75
1 ,796 .77
1  ,683 .9L

$T',-gJT.T5

i  2 ,099 .45
2 ,475  .53
2 ,027  .49
7 ,572 .98
7 , r97  .44

935 .50
$m74mq

$ 10 ,2r5 .47
2A ,095  .48
19,116.3' t
77  ,330.47
17  ,96r .68
27,329.49

$i06,T4T.3-4

: l  Xstimated

5 .  0n  Apr i l  30 ,  1981  and  May  7 ,  1981 ,  Mr .Ku l i k  f i l ed  a  l e t t e r  o f  p ro tes t

and petit ions in response to al l  the aforementioned assessments.

6. The assessments estimated for the periods ended August 3L, 1980 and

November 30, 1980 were computer-generated.

fn accordance with the program instructions for generating delinquency

assessments,  the computer  f i rs t  searches the sa les Lax master  f i le ,  i .e . ,  the

master record of al l  sales tax returns f i led by taxpayers, to ascertain whether

the part icular taxpayer f i led a return, in any condit ion, for the period in

question. After determining that no return has been f i led, i t  scans al l  sales

Lax returns f i led for prior periods by that taxpayer to determine the greatest

tax ever report.ed. According to the program, the cornputer rnult ipl ies that

amount by 125 percent to arrive at the estimated assessment. The sales tax

master f i le prints a Notice of Detennination and Demand, reflecting the est. imated

tax, plus penalty and interest, and transmils t,he tax, penalty and interest
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amounts to the accounts receivable system for storage. In general, the delinquency

run is conduct.ed 45 days after the due date for the return.

In the instant case, the greatest tax reported by Restaurant was for the

per iod ended May 31,  1980.  The amount  $14,968.07 was mul t ip l ied by 125 percent

to  arr ive at  an est imat .ed assessment  of  $18r710.08.

7. A tax compliance agent computed the estimated jeopardy assessment for

the period ended February 28, 1981, taking into consideration returns f i led by

Restaurant for prior periods, effects of inf lat ion and the holiday season. He

did not apply any part icular formula.

8. Kulik Restaurant, fnc. (known in the Albany area simply as "Joe's")

Idas a New York corporation, incorporated on January 1, 1940 and engaged in the

restaurant, catering and delicatessen business. The business premises consisted

of a delicatessen with a display case, counter and booths; a dining room with

twelve booths and a smal1 bar; a kitchen; and an off ice. Restaurant employed

approximately 30 to 35 persons.

Since the inception of Lhe business, Mr. Kulik has been president of the

corporat ion.

9.  Mr.  Kul ikrs  two s is ters  owned stock in  the corporat ion and Mr.  Kul ik

himself owned a small number of shares, although cert i f icates were never

actually issued to them.

10.  Pr ior  to  1979,  Mr.  Kul ik  s igned,  on behal f  o f  the corporat ion,  sa les

tax returns and renewal applications for a retai l  l iquor or wine l icense, among

other documents.

11. In late 7978, at which t ime Mr. Kulik was 71 years of age and experiencing

some personal  problems due to h is  wi fe 's  i l lness,  he considered " tak ing a

parLner": "r knew I had to get out of there. I  knew I had to unload [the
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business] or else i t  would col lapse on top of me. I could not take it  any

longer. I  was physical ly and mental ly r ight at the bottom.r'

l1r. Sanford Berkman, who occasionally ate at the restaurant, had a good

business reputation in the community as the result of managing a local country

club. A mutual fr iend, one lester Comet (phonetic), introduced Mr. Berkman to

Mr. Ku1ik. After Kulik decided to offer Berkman equal part icipation in Restaurant,

al l  further negotiat ions were conducted through Comet. A written agreement

between Kulik and Berkman was contemplated but never consummatedl so the

agreenent between the two men remained a verbal one.

Berkman made an init ial investment of $10,000.00, which sum was deposited

into the regular corporate account, and became manager on January 1, 1979,

Their agreemenL and underst.anding was that Berkman would supervise and control

the daily operations of Restaurant; and that Kulik would act as maitre d' hotel

and part icipate in the catering end of business, especial ly the ordering of

food and beverages. They hoped that within two years, Berkman would be able to

buy out Kulik and take over the business.

After his init ial investment, Berkman made addit ional loans to the corpora-

t ion,  t .o ta l l ing $7 ,000.  00.

12. In early 1979, through a mutual fr iend, Kulik retained the services of

Richard E. Friedman, CPA to complete the preparation of and to f i le corporation

franchise tax reports for 1977 and 1978. 0n March 13, 7979, Restaurant retained

Friedman to perform monthly accounting services I Lo prepare f inancial statements

and sales tax, withholding tax and corporation tax returns; and to conduct such

conferences as were necessary to keep the corporate off icers abreast of the

financial affairs of the corporation. The letter of engagement was executed by

Friedman and Berkman.
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Friedman insti tuted the one-ri te (one entry) accounting system and computerized

the payro l l  records.

Upon init iat ion of the aforementioned changes, Berkman f ired the two

Restaurant bookkeepers because he did not think they were capable of adapting

to the new sysLem. He subsequently interviewed one Veronica (Pounds) Richardson

and hired her, with Friedman's approval. She reported directly to Berkman.

Anong her duties were the maintenance of al l  books of original entry and f i l ing

of  b i l ls ,  a f ter  Berkmanrs rev iew thereof ,  in  the accounts payable f i le .

13. Restaurant always maintained two checking accounts, a regular corporate

( ' rcater ing")  account  and a "specia l "  tax account .  In  genera l ,  a  check was

drawn on the regular account and the funds deposited to the Lax account each

week. When Berkman became manager of Restaurant, Kulik instructed him to

continue this practice of making weekly deposits to the tax account.

Kulik and Berkman l4/ere authorized signatories on the regular account.

Ku1ik, Berkman and Friedman lrere authorized signatories on the tax account.

Berkman t.esti f ied that he believed two signatures lrere required on checks drawn

on either accountl however, the pert inent corporate resolutions provided for

checks to be signed by any one of the authorized persons.

Berkman kept the checkbooks in his desk (in the Restaurant off ice) in a

locked drawer. He left a key in the off ice in order that Kulik could have

access to  the checkbooks i f  necessary.

Each evening, either Berkman or Mrs. Richardson placed the cash and checks

accumulated over the business day in a night bag for deposit by Berkman in the

bank.

Monthly checking account statements and cancelled checks were forwarded by

the bank to Restaurant and turned over to Friedman in connection with his
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duties. When his work for the month was completed, Friedman returned the

sLatements and checks to Restaurant for f i l ing.

Berkman frequently signed Kulikts name, as well as his own, to checks,

though Kulik never specif ical ly authorized him to do so. If  Kulik happened to

be present in the off ice when Berkman was issuing a check, Berkrnan asked Kulik

to  s ign h is  (Kul ik 's)  name.

For approximately one month in late sunmer or early fal l ,  1980, Richardson

kept the checkbooks. Friedman decided that Berkman was not properly managing

the accounts and recommended that. the management thereof be given to Richardson.

Richardson signed Kulik's and Berkman's names to checks. This practice came to

a halt and management of the accounts was returned to Berkman, when the bank

refused to accept the signatures and honor the checks. A bank representative

telephoned the restaurant and informed Kulik that. checks were being returned

for  insuf f ic ient  s ignatures.

14. Friedman prepared Restaurantts sales tax returns for the period ended

May 31 , 7979 through the period ended August 31, 1980 and subrnitted them to

Berkman for his review and signature. Friedman advised Berkman as to the due

dat.e and the party to whom the check should be made payable. I f  Berkman was

unavailable, Friedrnan left the ret.urn with Richardson, with instructions to

deliver i t  to Berkman.

Friedrnan l ikewise prepared and submitted to Berkman

reports and withholding tax returns for Restaurant.

According to Friedmants testimony, tt l  never came in

on any financial matters or anything with the preparing

any taxes. r r

the franchise tax

contact with Mr. Kulik

or f i l ing or paynent of
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15. The 1978 franchise tax report l ists one corporate off icer, Joseph Kulik.

The 1979 report l ists Kulik as president and Berkman as vice-president.

16. Berkman rnade the renewal applications for Restaurant's retai l  l iquor

or wine license to the New York State liquor Authority for the years 7979 and

1980 .

77. In connection with certain violations by Restaurant of the Albany

County Sanitary Code and the New York State Sanitary Code, a hearing was held

at the Albany County Health Department on August 28, 1980, attended by Berkman

and an attorney representing Restaurant.

18. 0n January 17, 1980, Restaurant entered into a contract with Bejera

Corporation, doing business as G & G Equipment Company, for the purchase of

certain restaurant equipment, which contract was executed on behalf of Restaurant

by Kulik.

19. During the period at. issue, Berkman hired some waitresses and dishwashers.

0n occasion, employees were discharged by either Kulik or Berkman.

24. During the period at issue, i t  was a struggle to keep the business

going.  As Kul ik  tesLi f ied,  " f  know that  we were t ight  r ight  a long. . . " .

Berkman made al l  decisions regarding which creditors were paid. Berkman

test i f ied,  " I  personal ly  fe l t  that  you cant t  do business wi thout  merchandise,

and I was paying the creditors and the payrol l .  I '  With respect to the policy

for  payment  of  b i l ls ,  Kul ik  assumed,  r ' [W]hoever  ye l led the loudest  got  [pa id]

f i r s t .  "

Idhen Friedman gave Berkman the sales tax returns t.o submit to the Audit

Division, Berkman placed them in his desk drawer "because we did not have the

money to pay them. " Berkman subsequently f i led the returns for the period

ended May 31,1979 through the per iod ended May 31,  1980,  wi th  no remi t tance.
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Friedman did not prepare a sales tax return for the period ended November 30,

1980: rrf f irst of al l  wanted to give up doing Lhe account because I saw that

no b i l ls  were being paid. . .  I  fe l t  there was no rush to  get  a l l  the records

accumulated and prepared to submit a tax return to somebody that was not going

to pay i t . r '

Berkman never f i led the return prepared for the period ended August 31,

1980. At the formal hearing, Friedman produced his f i le copy thereof, ref lecting

sales tax due for  sa id per iod in  the amount  $18,851.83.

21. According t.o Kulikis testimony, he never supervised Berkman or checked

his performance as manager; never reviewed Restaurantts f inancial records;

never demonstrated any interest or concern about taxes. When from time to t ime

he inquired of Berkman whether he was t.aking care of taxes, Berkman replied

that  he was.

According to Berkrnanrs testimony, Kulik was aware of the accruing tax

l iabi l i t ies. "We had meetings every so often, and it  was brought out in the

meeting that the taxes were not paid."

0n 0ctober 31, L979, the Audit Division issued a subpoena to Restaurant,

comnanding the appearance and testimony of an off icer (or off icers) relative to

franchise taxes due for 1976. Berknan telephoned Friedman, seeking his advice.

Friedman met with Audit Division representatives, returned to the restaurant

and requested Berkman to irnmediately issue a check for the taxes and interest,

and thereafter personally delivered the check to the Audit Division Distr ict

0ff ice. Berkman did not inform or consult with Kulik concerning this matter.

In  Fal l ,  1980,  Kul ik ts  daughter ,  as lessor  and owner of  Restaurant ts

business premises, received an assessment for two yearst unpaid real property
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taxes. Kulik maintained that this assessment was his f irst knowledge that

Restaurant was not paying its taxes

22. 0n August L2, 1980, a tax compliance agent went to the Restaurant

business premises and told the cashier that he wished to speak with the owner.

The cashier contacted Kulik. Idhen the agent stat.ed that his visit  concerned

unpaid sales tax, Kulik requested that the agent return the fol lowing day to

speak with Berkman. Thereafter, the agent had no further contact with Kulik.

0n August 13, the agent again visited the business premises. This t ime he

asked Lo see Berkman. When told that Berkman was unavailable, the agent left a

message for Berkman to telephone him. Within a week, Berkman telephoned the

agent, and they scheduled a meeting to be held at the restauranL.

0n or about August 25, Berkman, f 'r iedman and the agent met to discuss the

I iqu idat ion of  Restaurant 's  accrued sa les tax l iab i l i t ies for  the per iod ended

May 31, 7979 through the period ended May 31, 1980. Berkman and Friedman

proposed the payment  of  $500.00 weekly .  0n 0ctober  3,  1980,  at  the Albany

Distr ict Off ice, Berkman signed a Payment Agreemenl incorporating that proposal.

Before leaving the rest.aurant for the Distr ict 0ff ice, Berkman told Kulik that

he was going to attempt to resolve Restaurantrs tax matters; Kulik encouraged

him to trytrto work i t  out.tr Restaurant made payments for eight weeks, by

checks signed by Berkman. (Berkman signed Kulik's name and his own name.) The

bank dishonored the check issued on December 2, 1980 for lack of suff icient

funds. The Audit Division subsequently rejected the agreement, and on December 12,

1980, the agent so advised Berkman.

A new agent was thereafter assigned to the Kulik matter. He instructed an

Audit Division ernployee to go to the place of business and tel l  the off icer(s)



-72 -

to immediately begin making payment of $500.00 per week, unti l  a more satisfactory

deferred payment agreement could be negotiated and executed.

23. 0n January 23r 1981, the business premises were seized by the Department

of Taxation and Finance. 0n that date, the second agent met Kulik for the

first t ime: I ' I t  had surprised me a bit that he had not. made any personal

appearances or done anything himself personally up unti l  that point, and when I

saw him that morning, he appeared to be in such an elderly state that I did not

think he could be functioning in a place l ike that on a day-to-day basis. "

A few days after the seizure took place, the Audit Division permitted

Berkman to enter the restaurant off ice and remove the records. The records

were thereaf ter  s tored in  a garage at  Kul ik ts  res idence.

0n Apri l  27, 1981, a tax compliance agent t.elephoned Kulik to inform him

that the auction of the corporationts assets had been completed, and that the

keys to a Restaurant warehouse would be returned to him via cert i f ied mail.

24. In response to questions by members of the press before and after the

aucti-on, Berkman stated he and Kulik were in business together; and that the

restaurant closing was an unfortunate situation, but they hoped to re-open

soon.

25.  Approx imate ly  two weeks pr ior  to  the hear ing,  Mr.  D 'Alessandro,

petit ioners' representative, retained Harvey B. Segal, CPA, to examine the

books and records of Restaurant and to ascertain the sales tax l iabi l i ty of

Restaurant  for  the per iods ended November 30,  1980 and January 22,1981.  Mr.

Segal  examined the cash receipts  and sa les journals ,  prepared by Mrs.  Richardson,

and calculated sales taxes due for the periods ended November 30, 1980 and

Jan ta ty  22 ,1981  in  the  respec t i ve  amounLs  o f  $14 ,011 . .48  and  $7 ,818 .16 .
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26.  Inc luded in  pet i t ioners '  br ie f  were proposed f ind ings of  fact ,  as to

which this Commission makes the fol lowing rul ings:

(a )  P roposed  f i nd ings  1 ,  2 ,3 ,51  9 ,10  and  14  t h rough  20  a re  adop ted  and

have been incorporated into this decision.

(b) Proposed f indings 4(a) through 4(u) and 6 are rejected, inasmuch as

certain duties are therein characterized as sole1y Berkmanrs responsibi l i ty.

( . )  Proposed f ind ings 7,  8 ,  12 and 13 are re jected as not  establ ished by

the evidence.

(d)  Proposed f ind ings 11(a)  through 11(d)  are re jected as conclusory in

nature.

CONCIUSIONS OF IAW

A. That since petit ioner Kulik Reslaurant, fnc. f i led sales tax returns

(without remittance) and therefore self-assessed its tax l iabi l i ty for the

periods ended l lay 37,7979 through Uay 31, 1980 and did not request a hearing

under paragraph twenty-f irst of section 171 of the Tax lawl and further, since

said petit ioner did not f i le a petit ion within 90 days of the estimated assessment

for the period ended August 31, 1980; only petit ioner Joseph Kulik may contest

h is  personal  l iab i l i ty  for  the amounts assessed for  such per iods.

B. That petit ioner Joseph Kulik maintains that this Commission lacks

jur isd ic t ion to  proceed admin is t rat ive ly  wi th  respect  to  h is  personal  l iab i l i ty

for sales taxes asserted against and unpaid by Kulik Restaurant, Inc. (for the

period ended May 31 , 1979 through the period ended May 31, 1980), relying upon

Lhe decision of the Court of Appeals in Matter of Parsons v. State Tax Conmission,

34  N .Y .2d  7ea  (W74) .
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Parsons held that the State Tax Commission exceeded its statutory authority

in serving off icers and directors of a corporati-on, which had f i led returns

containing correct comput.ations of tax l iabi l i ty, with Notices of Determination

and Demands under Jeopardy for Payment of Sales and Use Taxes Due, and conducting

hearings pursuant to such notices. Section 1138 of the Tax traw authorizes the

Commission to determine the amount of tax due, notify the persons it  deems

liable and conduct hearings, upon request, only in two specif ied circumstances:

(t) i f  a required return is not f i led or i f  a return when f i led is incorrect or

insuff icient; and (2) i t  the Commission believes that col lection of the tax

wil l  be jeopardized by delay (provided the Commission determines and assesses

the tax prior to the f i l ing of the return and prior to the date t^he return is

requi red to  be f i led) .

First, the docunent issued to petit ioner Joseph Kulik was not an assessment

issued pursuant to section 1138, but a Notice and Demand for Payment, a bi l l

demanding that petit ioner pay the taxes due with respect to the corporation for

the per iod March 1,  1979 through August  31,  1980.

Second, the decision in Parsons was rendered pr ior to the enactment of

paragraph twenty- f i rs t  o f  sect ion 171 of  the Tax law (L.7979,  ch.  774,  e f f .

January 1, 1980) which provides in pert inent part:

"The state tax commiss ion shal l :

;'r :t :l

"Provide a hearing, as a matter of r ight, to any taxpayer upon such
t ' axpaye r ' s reques t , p f f i es , r egu1a t i ons , f o rmsand
instructions as the tax commission may prescribe, unless a r ight to a
hear ing is  speci f ica l ly  prov ided for ,  modi f ied or  @

of any taxes determined or claimed to be
due under this chapter, the l iabi l i ty of such person shall  become
finally and irrevocably f ixed unless such person, within ninety days
from the t ime such l iabi l i ty is assessed, shall  peti t ion the tax
commission for a hearing to review such l iabi l i ty. " (Emphasis
added.  )
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No prov is ion of  Ar t ic le  28 speci f ica l ly  modi f ies or  denies Kul ik 's  r ight  to  a

hearing. This Commission thus has jurisdict ion to grant and conduct a hearing,

as requested by Kulik in his petit ions and letter of protest, and as mandated

by the above-quoted provision of the Tax law.

C.  That  Tax Law sect ion 1138,  subdiv is ion (a) ,  paragraph (1) ,  empowers

the State Tax Commission, in the event a return required by Art icle 28 is not

f i lei l ,  to determine the proper amount of sales tax from such information as may

be available. I f  necessary, the tax may be estimated, based upon external

indices. The method applied must be "reasonably calculated t.o reflect the

taxes  due . "  Ma t te r  o f  Gran t  Co .  v .  Joseph ,  2  N .Y .2d  796 ,206  (1957) .

Under the authority of section 1138, the Audit Division estimated the tax

due from Kulik Restaurant, Inc. for the periods ended August 31, 1980, November 30,

1980 and February 28, 1981, those periods for which the corporation fai led to

fi le sales tax returns. However, at the hearing, petit ioners produced satisfactory

ev idence of  Restaurantrs  actual  sa les tax l iab i l i ty  for  sa id per iods.  Accord ingly ,

the taxes due for the periods ended August 31, 1980, November 30, 1980 and

January 22, 1981 (the last day that Kulik Restaurant, Inc. was in operation)

are hereby redetermined in  the respect ive amounts of  $18,851.83,  $14,011.48 and

$7 ,818 .16 .

D.  That ,  f ina l1y,  wi th  respect  to  pet i t ioner  Joseph Kul ik 's  personal

l iabi l i ty for the sales tax required to be collected by the corporation for the

per iod March 1,  1979 through August  31,  1980 and the per iod December 1,  1980

through January 22r  1981,  sect ion 1L33,  subdiv is ion (a)  o f  the Tax Law p laces

personal l iabi l i ty for the taxes imposed, col lected or required to be collected

under Art icle 28 upon ttevery person required to col lect any taxi l  imposed by
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said ar t ic le .  Sect ion 1131,  subdiv is ion (1)  furn ishes the fo l lowing def in i t ion

for the term i lpersons required to col lect taxtt:

" 'Persons requi red to  co l lect  taxt  or 'person requi red to  co l lect  any
tax imposed by this art icle' shall  include: every vendor of tangible
personal property or services; every recipient of amusement charges I
and every operator of a hotel. Said terms shall  also include any
of f icer  or  employee of  a  corporat ion or  o f  a  d issolved corporat ion
who as such off icer or employee is under a duty to act for such
corporation in complying with any requirement of this article and any
member of  a  par tnership. r l

To recapi tu la te Mr.  Kul ik 's  associat ion wi th  and ro le  in  the corporat ion,

he held the off ice of president for over 40 yearsl for the years at issue, he

divided the profi ts of the business equally with Mr. Berkman; he was an authorized

signatory on the corporate accounts and in fact signed checks drawn thereonl he

discharged employees; he was on the premises on a daily basis ( i f  not engaged

at  a cater ing job) ;  as pres ident ,  he s igned a contract  for  purchase of  restaurant

equipment on January 77, 1980.

The test. imony concerning his awareness of the corporationrs accruing tax

l iabi l i ty is not crystal clear. However, given his knowledge that f inances

were "t ightr" his daily presence at the restaurant and the occasional business

meetings conducted, i t  is entirely reasonable to conclude that he was, at the

very least ,  p laced on not ice that  a  tax problem ex is ted.

In short, Mr. Kulik was a person required t.o col lect tax, within the

intendment of sections 1131 and 1133, who was aware or should reasonably have

been aware that the corporation was remiss in the payment of sales tax, See

Matt 'er of Mark Benes and George I. Hodor, as 0ff icers of Chequers Cocktai l

Bar ,  Inc. ,  State Tax Commiss ion,  January 11,  1980;  Mat ter  o f  Sheldon Farewel l ,

State Tax Commiss ion,  0ctober  2,  1981.
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E. That the petit ions of Kulik Restaurant, Inc. and Joseph Kulik are

grant.ed to the extent indicated in Conclusion of Lan "Ct' ;  that the assessments

issued December 10,  1980,  February 9 and 27r  1981 and Apr i l  1 ,  1981 are to  be

modif ied accordingly; and that except as so modif ied, those assessments and the

remaining assessmenLs are in al l  other respects sustained.

DATED: Albany, New York

MAY 2 A,1982
STATE TAX COMMISSION


