
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

John  E .

the  Pe t i t i on

Kel ly AFT'IDAVIT OF MAILING

f o r  RedeLe rm ina t i on  o f  a  De f i c i ency  o r  a  Rev i s i on
of  a Determinat ion or  a Refund of  Sales & Use Tax
under Ar t ic le  28 & 29 of  the Tax Law for  the Per iod
7 7 / 3 0 / 7 4 - 8 / 3 7 / 7 7  .

State of  New York
County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee
of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on
the l1 th day of  February,  7982,  he served the wi th in not ice of  Decis ion by
ce r t i f i ed  ma i l  upon  John  E .  Ke l l y ,  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,  by
enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed
a s  f o l l o w s :

John  E .  Ke l l y
3 0 1  N a s s a u  S t .
B e l l m o r e ,  N Y  1 1 7 1 0

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a
(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f
the Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  furLher says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
11 th  day  o f  Feb rua ry ,  1982 .

tha t  t he  sa id  add ressee  i s  t he  pe t i t i one r
for th on said wrapper is  the l -ast  known address

.. / 
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,.' '-



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February  11 ,  1982

John  E .  Ke l l y
3 0 1  N a s s a u  S t .
B e l l m o r e ,  N Y  1 1 7 1 0

D e a r  M r .  K e l l y :

P lease  take  no t i ce  o f  t he  Dec i s i on  o f  t he  S ta te  Tax  Commiss ion  enc losed
he rew i th .

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pu rsuan t  t o  sec t i on (s )  1138  &  1243  o f  t he  Tax  l aw ,  any  p roceed ing  i n  cou r t  t o
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice Laws and Rules,  and must  be commenced in
the Supreme Court  of  the State of  New York,  Atbany County,  wi th in 4 months f rom
the  da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone l f  (s18) 457-6240

Very  t ru ly  yours ,

STATE TAX COMMISSION

Pet i t ioner '  s  Representat ive

Taxing Bureaur s  Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOHN E. KEttY

for Revision of a DeterminaLion or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax Law for the Period September 1,
1974 through August 31, 7977 .

DECISION

Pet i t ioner ,  John E.  Ke l l y ,  301 Nassau St ree t ,  Be l lmore ,  New York  11710,

f i led  a  pe t i t ion  fo r  rev is ion  o f  a  de terminat ion  or  fo r  re fund o f  sa les  and use

Laxes under Art ic les 28 and 29 of the Tax Law for the period September 1, 1974

through Augusr 31, 1971 (Fi Ie No. 25454).

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,  at

the off ices of the State Tax Commission, Two ldor ld Trade Center,  New York, New

York ,  on  Ju Iy  23 ,  19B1,  a t  2 :45  P.M.  Pet i t ioner  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Ra1ph J .  Vecch io ,  Esq.  (Kev in  Cah i l } ,  Esq. ,  o f  counse l ) .

ISSI]E

Whether pet i t ioner is l iable for tax on certain nontaxable sales

disal lowed by the Audit  Divis ion.

FINDINGS OF FACT

1.  Pet iL ioner ,  John E.  Ke l l y ,  was  engaged in  the  ins ta l la t ion  and repa i r

o f  serv ice  s ta t ion  l i f t s .

2 .  On December  9 r  7977,  the  Aud iL  D iv is ion  issued a  Not ice  o f

Determinat ion and Demand for Payment of Sales and Use Taxes Due against

pet i t ioner covering the period September 1, 1974 through August 31, 1977 for

t a x e s  d u e  o f  $ 1 , 5 6 2 . 2 0  p l u s  p e n a l t y  a n d  i n t e r e s t  o f  $ 5 5 8 . 0 0 ,  f o r  a  t o t a l  o f



- 2 -

$ 2 , 1 5 0 . 2 0 .  S a i d  n o t i c e  \ . r a s  i s s u e d  a s  a  r e s u l t  o f  t h e  A u d i t  D i v i s i o n ' s

examinat ion  o f  pe t i t . ioner 's  ava i lab le  books  and records .

On aud i t ,  the  Aud i t  D iv is ion  d isa l lowed pe t i t ioner rs  repor ted

nontaxab le  sa les  o f  $20r016.00  fo r  the  aud i t  per iod  and asser ted  tax  thereon o f

$r ,562 .20 .

4 .

i ssue :

DATE
12-1t-7 4
02-23-75
09  -14 -7  4
05 -  16 -75
07 -25-75
12-25-75
03-  15 -  76
08-06 -76
09 -22 -76
09 -05 -  75
12-02 -76
a7-24 -71
06-17 -77
o6-oB-77
06 -a r -77

$  1 ,350 .00
550 .00
150 .00

1 ,575 .00
2 ,  100 .00

600 .00
525  . 00
79s .90
767.60

1  , 600 .00
1  , 200  .  00

450 .00
260 .00
650 .00

1  , 200 .  0o
$  13  ,  167  . 50

Pet i t ioner  submit ted cer t i f icates cover ing the fo l lowing sales at

CUSTO}[ER SALES AMOI]NT CERTIFICATE
Astas  T i re  Serv ice
Wakefield Auto
Penfield Petroleum
Aamco Transmissions
Great  Bear
Volple Service Stat ion
Steven Lincoln Mercury
Ridge Auto Transmissions
Great  Bear
Huntington Firestone
Steven Lincoln Mercury
Wakefield Battery
Brooklyn Union Gas
Aldan Volkswagon
Pepper  &  Pot te r ,  Inc .

Pet i t ioner  d id  no t  w i l l fu l l v

Capital Improvement
Capital Improvement
Resa le
Capital  Improvement
Capital  Improvement
Capital Improvement
Capital ImprovemenL
Capital  Improvement
ResaIe
Capital  Improvement
Capital  Improvement
Capital Improvement
DP
Resa le
Capital Improvement

5 .

i s s u e .

at tempt to evade the sales taxes at

CONCTUSIONS OF LAW

A . Tha t  sec t i on  1132 (c )  o f  t he  Tax  Law p rov ides ,  i n pa r t ,  t ha t  i t  sha l l

be presumed tha t  a l l  rece ip ts  fo r  p roper ty  o r  serv ices . . .a re  sub jec t  to  tax

unt i l  the contrary is establ ished and the burden of proving that any

r e c e i p L .

Un less  a

is  not Laxable shal l  be upon the person required to col lect tax

vendor shal l  have taken f rom the purchaser a cer t i f icaLe in such form

as  the  tax  commiss ion  may  p resc r i be . . . t o  t he  e f f ec t  t ha t  t he  p rope r t y  o r

se rv i ce  was  pu rchased  fo r  resa le  o r  f o r  some  use  by  reason  o f  wh i ch  the  sa le  i s
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exempt from tax under sect ion 1115 of the Tax Law. Where such a cert i f icate

has been furnished to the vendor,  the burden of proving that the receipt. . . is

not taxable shal l  be solely upon the cusLomer.

That pet i t ioner was furnished with and accepted in good fai th the

cer t i f i caLes  re fe r red  to  in  F ind ing  o f  Fac t  "4"  I  tha t  a l l  o f  such cer t i f i ca tes

are exemption cert i f icates within the meaning and intent of  sect ion 1132(c) of

the  Tax  Law (Saf -Tee P lumbing  Corpora t ion  v .  S ta te  T4x  Commiss ionr  TT A.D.2d

1) .  Accord ing ly ,  s ince  l iab i l i t y  fo r  the  misuse o f  an  exempt ion  cer t i f i ca t .e

res ts  w i th  the  purchaser ,  pe t i t ioner  i s  no t  l iab le  fo r  tax  on  sa les  o f

$ 1 3 , 1 6 7 . 5 0  d i s a l l o w e d  b y  r h e  A u d i t  D i v i s i o n .

B.  That  pe t i t ioner  fa i led  to  sus ta in  i t s  burden o f  p roo f  requ i red  by

sec t ion  1132(c)  o f  the  Tax  law w i th  respec t  to  the  remain ing  sa les  a t  i ssue,

to t .a l ing  $6 ,848.50 ;  there fore ,  pe t i t ioner  i s  l iab te  fo r  the  sa les  tax  imposed

on sa id  sa les  pursuanL to  sec t ion  1133(a)  o f  the  Tax  law.

C. That the penalty is cancel led and interest shal l  be computed at the

minimum statutory rate.

D.  That  the  pe t i t ion  o f  John E.  KeI Iy  i s

in Conclusions of Law "A" and t 'C" above. That

directed to rnodify the Not ice of Determinat ion

and Use Taxes  Due issued December  9 ,  I97 l ;  and

pet i t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

FEB TT lgBZ

granted to the extent indicat.ed

the Audit  Divis ion is herebv

and Demand for Payment of Sa1es

tha t ,  except  as  so  gran ted ,  the

COMMISSION


