
STATE OF NE\,J YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet . i t ion
o f

Stanley Kanney

fo r  Rede le rm ina t i on  o f  a  De f i c i ency  o r  a  Rev i s i on
o f  a  De te rm ina t i on  o r  a  Re fund  o f  Sa les  &  Use  Tax
under Ar t ic le  28 & 29 of  the Tax Law for  the Per iod
3 / 1 . / 7 0 - 2 / 2 e / t Z .

That  deponent  fur ther  says that  the said addressee
herein and that  the address set  for th on said wrappel  is
o f  t he  pe t i t i one r .

Sworn t .o before me this
5 th  day  o f  March ,  7982.

State of  New York
County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee
of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on
the  5 th  day  o f  March ,  7982 ,  he  se rved  the  w i th in  no t i ce  o f  Dec i s i on  by
ce r t i f i ed  ma i l  upon  SLan ley  Kanney ,  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,
by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper
a d d r e s s e d  a s  f o l l o w s :

Stanley Kanney
101 Harper  t rane
New Rochel le .  NY

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a
(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f
the Uni ted States Posta l  Serv ice wi th in the St .ate of  New York.

AFFIDAVIT OF MAILING

is  the pet i t ioner
the t known a



STATE OF NEW YORK
STATE TAX COMMISSION

In Lhe MaLt.er of  the Pet i t . ion
o f

Stanley Kanney

for RedeterminaLion of a Def ic iency or a
of a Determinat ion or a Refund of Sales &
under  Ar t i c le  28  &,29  o f  the  Tax  Law fo r
P e r i o d  3 / I l 7 A - 2 / 2 9 / l Z

AFFIDAVIT OF MAIIING
Revision
Use Tax

the

State of  New York
County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee
of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on
the 5th day of  March,  7982,  he served the wi th in not ice of  Decis ion by
cer t i f ied mai l  upon Danie l  E.  Lai tman the represenLat ive of  the pet i t ioner  in
the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
postpaid wrapper addressed as fo l lows:

Dan ie l  E .  La i tman
Gleason,  Lai tman & Mathews
One  S ta te  S t .  p l aza

New York,  NY 10004

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of
the Uni ted States Posta l  Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is
of the pet i t ioner herein and that the address set forth on
last known address of the representat ive of the pet i t ioner.

the representat ive
said wrapper is the

Sworn to before me th is
5th day of  March,  1982.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 5 ,  1982

Stanley Kanney
101 Harper  lane
New Rochel le ,  NY

Dear Mr.  Kanney:

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant t .o sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by Lhe State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
Lhe Supreme Court of  the State of New York, Albany County, wiLhin 4 months from
the da te  o f  th is  no t ice-

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS DepL. Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York L2227
Phone i f  (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representat ive
Danie l  E.  Lai tman
Gleason,  la i tman & Mathews
One State St .  PTaza
New York,  NY 10004
Taxing Bureau'  s  Representat ive



STATE OT NEId YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

STANI,EY KANNEY

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Articles 28 arrd 29 of the Tax law for the
Period March 1, 1970 through Februaxy 29,
1972.

DECISION

Peti t . ioner,  Stanley Kanney, 101 Harper Lane, New Rochel le,  New York, f i led

a pet i t ion for revision of a determinat ion or for refund of sales and use taxes

under Art ic les 28 and 29 of the Tax Law for the period March 1, 1970 through

February  29 ,  1972 (F i le  No.  21039) .

A formal hearing was held before Harvey Baum, Hearing 0ff icer,  on July 11,

1978 and cont inued to complet ion before Jul ius E. Braun, Hearing Off icer,  on

December 12, 1978 at the off ices of the State Tax Commission, Two World Trade

Center,  New York, New York. Pet i t ioner appeared by Daniel  la i tman, Esq. The

Audit  Divis ion appeared by Peter Crotty,  Esq. (Laurence Stevens, Samue1 Freund

and lrv ing Atkins, Esqs. ,  of  counsel)  .

ISSUE

Whether petitioner Idas

s e c t i o n s  1 1 3 1 ( 1 )  a n d  1 1 3 3 ( a )

Corp .

l iab le  as  a  person

of the Tax law for

required to col lect tax under

sales tax owed by Program Sales

FINDINGS OF FACT

1. On November 20,7974, the Audit  Divis ion issued a Not ice of Determinat ion

and Demand for Paynent of Sales and Use Taxes Due against Stanley Kanney for

the period March 1, 1970 through February 29, L972 in the amount of $83,730.69,

p lus  in te res t  o f  $17r189.64 ,  fo r  a  to ta l  o f  $100,920.33 .  An ear l ie r  no t ice  was



.  

- 2 -

rev ised because cons idera t ion  fo r  bad debts  was d isa l lowed.  The or ig ina l

n o t i c e  w a s  f o r  $ 4 0 , 1 2 5 . 8 7 ,  p l u s  i n t e r e s t .  o f  $ 8 , 0 6 1 . 0 1 ,  f o r  a  t o t a l  o f  $ 4 8 , 1 8 6 . 8 8 .

2 .  S tan ley  Kanney was employed by  Budget  Enterpr ises  Corp .  ( "Budget " ) ,  &

f inance company, dur ing the period in issue. Budget purchased instal lment

contracLs from approximately 15 vendors. These vendors were in the furni ture,

c lo th ing  and e lec t ron ics  bus inesses .  The cus tomers  to ta l led  around 20 ,000.

Program Sa les  Corp .  ( "Program")  was engaged in  se l l ing  househo ld  fu rn i tu re  a t

re ta i l  and  was loca ted  in  Jersey  C i ty ,  New Jersey ,  and Jarna ica ,  New York .

Program, a New Jersey corporat ion, \ ,nas a retai l  vendor which sold i ts retai l

cus tomer  cont rac ts  to  Budget .  0n  February  28 ,  7972,  Program f i led  a  pe t i t ion

for bankruptcy. Budget was one of i ts largest creditors.  Program owed Budget

approximately two or three hundred thousand dol lars.  Budget went out of

bus iness  due to  lack  o f  cap i ta l  when Program fa i led .

3 .  A  f ie ld  aud i t  upon Program was comple ted  on  0c tober  19 ,  1972 fo r  the

period September 1, 7969 through July 31, 1972- Sales tax returns had been

f i led and payments made for the quarters ending November 30, 1969 ,  February 28,

1970 and May 31 ,  1972.  Returns  were  f i led  fo r  the  o ther  per iods  in  i ssue on

July 11, 1972 but.  no payments were made.

The aud i t ,  upon comple t ion  on  October  19 ,  7972,  was fo r  the  per iod  o f

September 1, 1969 through July 31, 1972, beyond the period stated in the Not ice

of Determinat ion and Demand for Payment of Sales and Use Taxes Due. The

earl ier Not ice charged pet i t ioner Stanley Kanney for tax due on total  sales tax

returns which were f i led by Program on July 11, l9T2wiLhout any remit tance.

Tota l  due on  these re tu rns  amounted to  $40,125.87 .  The aud i t  d isa l lowed bad

accounts .  Th is  resu l ted  in  another  Not ice  be ing  issued wh ich  inc reased the

a m o u n t  d u e  t o  $ 8 3 , 7 3 0 . 6 9 ,  p l u s  i n t e r e s t  o f  $ 1 7 , I 8 9 . 6 4 ,  f o r  a  t o t a l  o f  $ 1 0 0 , 9 2 0 . 3 3 .
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4 .  The U.  S .  Corpora t ion  Income Tax  Return  o f  Program fo r  the  f i sca l  year

end ing  September  30 ,  1970,  l i s ted  pe t i t ioner  S tan ley  Kanney as  pres ident ,

owning 50 percent.  of  common stock and receiving no compensaLion. SLeve Farago

was l isted as vice-president owning 50 percent of the stock and receiving

$20 '000.00  compensat ion .  The U.S.  Corpora t ion  Income Tax  Return  o f  Program fo r

the  f i sca l  year  end ing  September  30 ,  197L,  ind ica ted  one Rona ld  S tech le r  as

president and Steve Farago as vice-president both owning 45 percent of the

stock. The f ield audit  report  for the period September 1, 1969 through JuIy 31,

1972 l i s ts  S tan ley  Kanney,  a  fo rmer  o f f i cer ,  as  own ing  10  percent  o f  the  s tock .

Checks  on  account  No.  03999398,  Garden Sta te  Nat iona l  Bank  o f  Hackensack ,  New

Jersey, of  Program dated JuLy 24, 1970 were offered at the hearing. They were

signed by St.anley Kanney and were payable to New York Telephone in the amount

o f  $38.94 ,  to  Pro fess iona l  Exchange in  the  amount  o f  $55.00 ,  and,  to  Morse

Elec t ro  Produc ts  in  the  amount  o f  $294.00 .

5 .  (u )  A  F i rs t  Nat iona l  C i ty  Bank ,  Jamac ia ,  New York  s ignaLure  card  o f

Program,  o f fe red  a t  the  hear ing ,  l i s ted  the  o f f i cers  as  Rona ld  S tech le r ,

Pres ident ;  S teve  Farago,  V ice  Pres ident ;  and Karen D iodato ,  Secre tary .  A lso

I isted as an authorized signatory was Angelo Diodato. This account was opened

October  6 ,  1970 and c losed March  8 ,  1972 as  unsat is fac to ry .  The number  o f  the

account  r , ras  2160-0363.

(b) A General  ResoluLion of Program, daLed Juty 1 ,  1971, which was

given to First  Nat ional City Bank in relat ion to account number 2760-0363, also

named the above off icers.

(c) An annual report  of  Program for the year ending December 31,

1969,  f i led  w i th  the  New Jersey  Secre tary  o f  S ta te ,  da ted  March  30 ,  1970,  l i s ts

the  o f f i cers  as  Steve Farago,  Pres ident ;  and Karen D iodato ,  Secre tary -Treasurer .



-  

- 4 -

(d )  A  Sta tement  o f  A f fa i rs  o f  Program,  da ted  February  28 ,  7972,  f i led

in  the  bankruptcy  p roceed ings  l i s ts  o f f i cers  as  Rona ld  S tech le r ,  Pres ident  and

Di rec tor ;  and Karen D iodato ,  Secre tary -Treasurer  and D i rec tor .

6 .  (a )  A  fo rmer  employee o f  Program tes t i f ied  tha t  the  o f f i cers  were  Mr .

D iodato ,  Karen D iodat .o  and Rona ld  S tech le r .

(b) The accountanL for Program test i f ied that the pet i t ioner,  Stanley

Kanney had no involvement with Lhe management or operat ion of the corporat ionl

that the three major managers and owners of the corporat ion were Mr. Diodato,

Mr .  S tech le r ,  and Mr .  Farago l  and tha t  the  o f f i cers  were  Karen D iodato ,  Rona ld

Stech le r ,  S teve  Farago and la te r  Br ian  Gob i tz  when Farago and Stech le r  res igned.

(c) The attorney for Program, who organized said corporat ion in New

Jersey, af f i rmed that pet i t ioner Stanley Kanney was not an off icer nor involved

in the management of the corporat ion.

1 .  A11 sa les  tax  re tu rns  o f  Program dur ing  the  per iod  in  i ssue were

s igned by  the  secre tary  Karen D iodaLo.

B. Pet i t ioner Stanley Kanney assumed that checks he signed were for the

convenience of Program.

9. There was no documenLary or other subst.ant ial  evidence that Stanley

Kanney was ei ther auLhorized or under a duty to col lect bi l ls for goods sold to

corpora te  cus tomers ,  nor  any  taxes  due thereon.

CONCTUSIONS OF IAW

A.  That  sec t ion  1133(a)  o f  the  Tax  law s ta tes  in  per t inent  parL :

. . . " lE ]very  person requ i red  to  co l lec t  any  tax  imposed by  th is
ar t i c le  sha l l  be  persona l ly  l iab le  fo r  the  tax  imposed,  co l lec ted  or
requ i red  to  be  co l lec ted  under  th is  a r t i c le .  "

A  de f in i t . ion  o f  sa id  "person"  i s  found in  sec t ion  1131 (subd iv is ion  1)

wh ich  s ta t .es :

" 'Persons  requ i red  to  co l lec t  tax '  o r  'person requ i red  to  co l lec t
a n y  t a x  i m p o s e d  b y  t h i s  a r t i c l e '  s h a l l  i n c l u d e :  . . . a n y  o f f i c e r  o r
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employee o f  a  corpora t ion  or  o f  a  d isso lved corpora t ion  who as  such
off icer or employee is under a duty to act for such corporat ion in
complying wih any requirement of this art ic le.  .  .  " .

B. That whether pet i t ioner Stanley Kanney is a "person required

c o l l e c t  L a x "  i s  a  f a c t . u a l  q u e s t i o n .  ( S t a c y  v .  S t a t e ,  8 2  M i s c . 2 d  1 8 1 ,

o f  McHugh v .  S ta te  Tax  Commiss ion ,  70  A.D.2d 9B l ) .

to

Matter

C.  That  the  ho ld ing  o f  corpora te  o f f i ce  does  no t ,  per  se ,  impose l iab i l i t y

upon the  o f f i ce  ho lder .  (Monday v .  Un i ted  Sta tes ,  421 F .2d  1210,  cer t .  den.

4 0 0  U . S .  8 2 1  ,  2 7  L .  e d .  4 8 ,  9 1  S .  C t .  3 8 ;  M a t t e r  o f  L e v i n  v .  G a l l m q r ! ,  4 9  A . D . 2 d

434;  and,  Mac lean v .  Procacc ino ,  B0 Misc .2d  937.  rev 'd  53  A.D.2d 965) .

D. That there exists overwhelming evidence that Steve Farago, Karen

Diodato ,  Ange lo  D iodato  and RonaId  Stech le r  were  respons ib le  o f f i cers  o f

Program andfor took part  in the operat ions and management of Program.

F. That Stanley Kanney was not a person required t .o col lect tax, therefore,

the pet i t ion of Stanley Kanney is granted and the Not ice of Determinat ion and

Demand fo r  Payment  o f  Sa les  and Use Taxes  Due issued November  20 ,1974 is

c a n c e l l e d .

DATED: Albany, New York ATE TAX

riit\R 0 5 1982
COMMtuISSION

(-7


