
STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mal te r  o f  the  Pet i t ion
o f

E lmer  C.  Johnson,  J r .
d/h/a Crown Lumber & Supply Co.

fo r  Redeterminat ion  o f  a  Def ic iency  or  a  Rev is ion
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the Period
12/ r /7s -7 r /3A/78 .

AT'FIDAVIT OF MAIIING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  11 th  day  o f  June,  1982,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cer t i f ied  mai l  upon E lmer  C.  Johnson,  J r . ,  d lb /a  Crown Lumber  &  Supp ly  Co.  the
pet i t ioner in the wlthin proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

E lmer  C.  Johnson,  J r .
d/b/a Crown Lumber & Supply Co.
1 0 1  M a i n  S t .
Fishki l l ,  NY 12524

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos l  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the Unit .ed States Postal  Service within the State of New York.

That deponent further says that the said
here in  and tha t  the  address  se t  fo r th  on  sa id
of the pet i t . ioner.

addressee is  the  pe t i t ioner

Sworn Lo before me t .his
11 th  day  o f  June,  1982.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet. i t ion
o f

E lmer  C.  Johnson,  J r .
d/b/a Crown lumber & Supply Co.

for Redet.erminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax Law for the
Per iod  721 I  175-17/  30  l7  8

AFFIDAVIT OF MAIIING

Sta te  o f  New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 11th day of June, 7982, he served the within not ice of Decision by
cert i f ied mai l  upon Thomas R. DiGovanni the representat ive of the pet i l ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Thomas R. DiGovanni
P . 0 .  B o x  2 5 5 3 ,  7 7 5  R o b i n s  A v e .
Newburgh, NY 12550

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post of f ice or off ic ial  depository) under the exi lusiv" ca.e and cuslody of
the United States Postal  Service within the State of New York.

That deponent furLher says that the said addressee is the representat ive
of t .he pet. i t ioner herein and that the address set forth on said !{rapper is the
last.  knovrn address of the representat ive of the pet i t ioner.

Sworn to before me this
11th day of  June,  7982.

I

)
l



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 11 ,  1982

E1mer  C.  Johnson,  J r .
dlb/a Crown Lumber & Supply Co.
1 0 1  M a i n  S t .
Fishki11, NY 72524

Dear  Mr .  Johnson:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant  to  sec t ion(s )  1138 & 7243 o f  the  Tax  Law,  any  proceed ing  in  cour t  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, Nerv York 72227
Phone # (518) 457-2010

Very truly yours,

STATE TAX COMM]SSION

Pet i t ioner '  s  Representat ive
Thomas R. DiGovanni
P.0.  Box 2553,  175 Robins Ave.
Newburgh, NY 12550
Taxing Bureau' s Representative



STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter of the Pet i t ion

o f

EIIIER C. JoHNSON, JR.
dlbla CR0I,iN LIIMBER AND SUPPIY C0MPANY

for Revision of a Determinat ion or for Refund
of Sa1es and Use Taxes under Art ic les 28 and
29 of the Tax Law for the Period December 1.
1975 th rough November  30 ,  7978.

DECISION

Peti t ioner,  Elmer C. Johnsot,  d/b/a Crown Lumber and Supply Company, 101

Main  St ree t ,  F ishk i l l ,  New York  12524,  f i led  a  pe t i t ion  fo r  rev is ion  o f  a

deLerminat ion or for refund of sales and use Laxes under Art ic les 28 and 29 of

the  Tax  Law fo r  the  per iod  December  1 ,  1975 th rough November  30r  L978 (F i le  No.

26189).

A smal l  c laims hearing was held before Judy M. Clark, Hearing Off icer,  at

the off ices of the State Tax Commission, State Campus, Bui lding 9, A1bany, New

York ,  on  October  10 ,  1980,  a t  9 ;15  A.M.  Pet i t ioner  appeared by  Thomas R.

DiGovanni,  CPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Barry

B r e s l e r ,  E s q . ,  o f  c o u n s e l ) .

ISSI]E

Whether the Audit  Divis ion, on audit ,  properly disal lowed non-taxable

sa les  made by  pe t i t ioner .

FINDINGS OF FACT

1.  On Harch  9 ,  1979,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Determinat ion

and Demand for Payment of Sales and Use Taxes Due against Elmer C. Johnson, Jr.

d, /bla Crown Lumber and Supply Company covering the period December 1, 1975



- 2 -

th rough November  30 ,  7978.  The Not ice  was issued as  a  resu l t  o f  a  f ie ld  aud i t

a n d  a s s e r t e d  t a x  d u e  o f  $ 1 0 , 7 3 3 . 6 7  p l u s  p e n a l t i e s  a n d  i n t e r e s t .

2 .  As  a  resu l t  o f  a  conference,  the  Aud i t  D iv is ion  cance l led  tax  due o f

$720.35 .  Pet i t ioner  agreed to  tax  due o f  $3 ,875.95 .  The remain ing  amount  o f

t a x  a t  i s s u e  i s  t h e r e f o r e  5 6 . 1 3 7 . 3 7 .

3 .  Pet i t ioner  d id  no t  i ssue sa les  invo ices  fo r  cash sa les  made.  Pet i t ioner

re l ied  on  the  to ta l  amount  o f  tax  co l lec ted  f rom cash reg is te r  tapes ,  d iv is ib le

by the tax rate, Lo determine Lhe amount of i ts taxable sales.

4. 0n audit ,  the Audit  Divis ion reviewed sales made during the period

March  1  th rough May 31 ,  1978.  I t  d isa l lowed non- taxab le  cash sa les  made in  Lhe

amount  o f  $8  1267.89  due to  unsubs tan t ia t ion  as  to  whom they  were  so ld .  Cred i t

sa les  made by  pe t i t ioner  were  rev iewed fo r  the  same per iod  and $585.  49  in

non-taxable sales were disal lowed due Lo unsubstant iat ion by an exemption

cer t . i f i ca te .  The d isa l lowance represented  67 .09017 percent  o f  the  non- taxab le

sales made by pet i t ioner in the three-month period. The Audit  Divis ion appl ied

the above rat io to the non-taxable sales report .ed for the audit  per iod and

determined add i t iona l  taxab le  sa les  o f  $133,159.83  and tax  due thereon o f

$6 ,617.72 .  Pet i t ioner  fu r ther  subs tan t ia ted  non- taxab le  c red i t  sa les  therebv

r e d u c i n g  t h e  a d d i t i o n a l  t a x  d u e  t o  $ 6 , L 3 7 . 3 7 .

5 .  Pet i t ioner  a rgued tha t  97  percent  o f  h is  c red i t  sa les  were  subs tan t ia ted

by exemption cert i f icates I  therefore, Lhe same rate of accuracy should have

been app l ied  to  h is  cash sa les .  Pet i t ioner  fo l lo rsed the  same procedure  o f

ob ta in ing  exempt ion  cer t i f i ca tes  on  cash sa les  as  w i th  c red i t  sa les .

6 .  The Aud i t  D iv is ion  has  no t  shown tha t  Lhe pe t i t ioner 's  records  were

inadequate t .o determine the exact tax l iabi l i ty.  The f ield audit  report  of  the

Aud i t  D iv is ion  no ted  the  cond i t ion  o f  pe t i t ioner 's  records  as  "goodr ' .



- 3 -

Pet i t ioner  d id  no t .  ra ise  the  issue o f  app l i ca t ion  o f  pena l t ies

CONCI,USIONS OF LAW

A.  That .  sec t ion  1132(c)  o f  the  Tax  Law s ta tes  tha t  i t  sha l l  be  presumed

that  a l l  rece ip ts  fo r  p roper ty  o r  serv ices  sub jec t  to  tax  a re  sub jec t  to  tax

unt i l  the conLrary is establ ished, and the burden of proving that any receipt

is not taxable shal l  be upon the person required to col lect tax unless a

proper ly  comple ted  exempt ion  cer t i f i ca te  i s  ob ta ined.  That  pe t i t ioner 's  cash

sales were not discernible as to whom such sales were made for the purpose of

ver i fy ing their  non-Laxabi l i ty.  Pet i t ioner did not sustain the burden of proof

necessary to show that the non-taxable cash and credit  sales disal lowed by the

Audit  Divis ion in Finding of Fact "4" were not subject to tax.

B. That al though there is statutory authori ty for use of a test per iod to

determine the amount  of  tax due,  resor t  to  such method of  comput ing tax l iab i l i ty

musL be founded upon an insuf f ic iency of  record keeping which makes i t  v i r tual ly

imposs ib le  t o  ve r i f y  such  l i ab i t i t y  and  conduc t  a  comp le te  aud i t  (Cha r ta i r ,  I nc .

v .  S t a t e  T a x  C o m m ' i s s i o n ,  6 5  A . D .  2 d  4 4 ,  4 L I  N . Y . S .  2 d  4 I ) .  T h a t  p e t i L i o n e r ' s

records were adequate for  the determinat ion of  the exact  amount  of  i ts  unsubstan-

t ia ted exempt cash and credi t  sa les for  Lhe ent i re audi t  per iod wi thout  the

need of  a test  per iodl  therefore,  the amount  of  tax due is  l imi ted to that

found in the t .est  per iod.

C .  Tha t  t he  pe t i t i on  o f  E lmer  C .  Johnson ,  J r .  d /b /a  C rown  l umber  and

Supply Company is  granted pursuant  to F inding of  Fact  "2"  and to the extent

indicated in  Conclus ion "B" above;  that  the Audi t  Div is ion is  d i rected Lo

accordingly  modi fy  the Not ice of  Determinat ion and Demand for  Payment  of  Sales

and  Use  Taxes  Due  i ssued  March  9 ,  1979  w i th  app l i cab le  pena l t i es  and  i n te res t
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as so granted,  the pet i t ion  is  in  a l l  o ther  respec tsthereon l  and tha t ,  except

den ied .

DATED: Albany, New York

JUN 11 ig82
STATE TAX COMMISSION

COMMISSIONER


